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OIRA IMPLEMENTATION OF THE 
CONGRESSIONAL REVIEW ACT 


TUESDAY, MARCH 10, 1998 

House of Representatives, 

Subcommittee on National Economic Growth, 

Natural Resources, and Regulatory Affairs, 
Committee on Government Reform and Oversight, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10:15 a.m., in room 
2154, Rayburn House Office Building, Hon. David M. McIntosh 
(chairman of the subcommittee) presiding. 

Present: Representatives McIntosh, Sessions, Tierney, and 
Kucinich. 

Staff present: Mildred Webber, staff director; Sean Cunningham, 
counsel; Andrew Wilder, clerk; and Elizabeth Mundinger, minority 
counsel. 

Mr. McIntosh. The Subcommittee on National Economic 
Growth, Natural Resources, and Regulatory Affairs will come to 
order. 

The purpose of today’s hearing is to examine the progress of the 
Office of Management and Budget in implementing the Conces- 
sional Review Act. And I want to welcome our witness, Mr. Timo- 
thy Dean, who traveled from Oklahoma to tell us about the trou- 
bles he had with a regulation that was illegally issued in violation 
of the Congressional Review Act. 

I also want to welcome Mr. Robert Murphy, the general counsel 
of the (Jeneral Accounting Office, who has exercised strong leader- 
ship in implementing the CRA. 

I am afraid I do owe an apology to Mr. Dean and Mr. Murphy. 
Todays hearing was intended to be an exchange of information be- 
tween GAO, the subcommittee, and the Office of Information and 
Regulatory Affairs, or OIRA, which is part of the Office of Manage- 
ment and Budget and charged with implementing the Congres- 
sional Review Act. Our intention was to bring 0MB here to sit 
down with GAO, the subcommittee, and the witnesses from the 
general public to discuss how we can all work together to make 
CRA function more effectively. 

I am deeply disappointed to announce that the leaders of the 
OMB have refused to participate in todays hearing. This hearing 
was first scheduled to take place on February 12, and invitations 
went out on January 26. In order to give OMB more time to pre- 
pare for the hearing, the subcommittee postponed the hearing date 
until today. OMB 1ms known about our intention to have this hear- 
ing for 6 weeks. Finally, as of last week, OMB informed me and 

( 1 ) 
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my staff director that no politically appointed officied from 0MB 
would be made available to testify on behalf of the administration. 

This is the first time this has happened in my 3 years as chair- 
man of OIRA’s authorizing oversight committee. Under normal cir- 
cumstances I would have postponed this hearing. However, I got 
the firm impression that this refusal to testify was not a scheduling 
conflict. And, with no OIRA Administrator candidate in the offing, 
I feel that it is my duty to carry out my oversight responsibilities 
in a timely manner. 

From the time the CRA became law, the subcommittee and GAO 
have repeatedly encouraged OIRA to take the lead in implementing 
CRA in the executive branch. Specifically, within days of CRA be- 
coming law in April 1996, the subcommittee staff met with OIRA 
Administrator Sally Katzen to discuss OIRA’s plans to provide 
guidance to the agencies on how to file the required reports. 

The legislative history of CRA was very clear about OIRA’s re- 
sponsibility to cooperate with GAO to develop uniform formats for 
rule reporting. The GAO has taken its responsibilities under CRA 
very seriously. In December 1996, GAO submitted a proposed ques- 
tionnaire to serve as a standard format for the agencies to use in 
reporting rules. Ms. Katzen, as a chair of an interagency regulatory 
working group, rejected GAO’s proposal for reasons that I would 
have liked to have learned today. 

Also in December 1996, the subcommittee sent oversight letters 
and requested documents on OIRA’s implementation of CRA. The 
response was disappointing. OIRA had issued a two-page summary 
memo and a question and answer sheet on CRA after the act first 
became law, but that was about it. 

To follow up throughout the early months of 1997, the sub- 
committee staff had ii^ormal discussions with OIRA staff on CRA 
implementation throughout the winter and early spring of 1997. 
These discussions culminated in a meeting with Ms. Katzen on the 
Hill in May, in which the staff reiterated our expectations that 
OIRA work with GAO to develop standard formats and give the 
agencies guidance on which rules must be reported. 

In order to encourage and assist OIRA in implementing the CRA, 
the subcommittee, and I personally, last September worked closely 
with the Appropriations Committee to increase OIRA’s budget by 
$200,000 to help with CRA implementation and other OIRA activi- 
ties. So Congress has funded this, but we haven’t seen any action. 

The Conference Report and the floor language specifically in- 
structs OIRA to use at least part of this new money to improve its 
performance on CRA. So far OIRA has done absolutely nothing to 
improve its record on CRA implementation, which will lead us to 
the question: Is the money well spent? 

Thus, you can see the need for today’s hearing. The CRA became 
law almost 2 years ago in March 1996. The law requires the agen- 
cies to file certain reports with Congress for each new rule before 
that rule can legally take effect. If it is not reported, it is an illegal 
rule, plain and simple. 

I would like to refer to a poster that we have here that has lan- 
guage from the statute making it very clear that the CRA requires 
that reporting to Congress before the rule could take effect. 
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The CRA restored representation and accountability to regula- 
tion by giving Congress the opportunity to review and, if necessary, 
disapprove new rules and regulations. The problem is that, as the 
GAO has found out, the agencies have failed to report hundreds of 
rules, including many rules that have a major impact on small 
businesses. 

It is not possible for Congress to take its action unless the agen- 
cies fulfill their obligations under the law and report those rules to 
Congress. As this hearing will show, when the agencies break the 
law, it is the public and the small business that pay the penalty. 

Part of the problem is that we don’t have a system fully in place 
yet for ensuring that all rules are reported to Congress, and that 
the reports arrive in a usable form. Some progress has been made, 
and we want to applaud the efforts of GAO in particular, whose 
staff has worked closely with the subcommittee to buildup the re- 
porting process. Also, GAO staff have gone out of their way to de- 
velop and implement a computerized. Internet-accessible data base 
of information on the new rules, but GAO frankly can’t do it all. 

What the agencies need most is strong leadership and guidance 
from the executive branch. And it is my view that it is preferable 
if that guidance comes from the White House. This leadership must 
come from OIRA. There is nobody in the entire executive branch 
that knows more about regulatory procedures and substance than 
the staff of OIRA. 

That is why President Clinton in his 1993 Executive order on 
Regulatory Planning designated OIRA as “the repository of exper- 
tise concerning regulatory issues.” The President further mandated 
that 0MB through OIRA, “shall provide guidance to agencies [and 
assist the President and the Vice President and other regulatory 
advisors to the President] in regulatory planning, [and shall be the 
entity that reviews individual regulations as provided by this Exec- 
utive Order.]” This Executive order has had the force of law and 
remains in effect. 

Frankly, I applaud the President for that Executive order, and 
I would encourage him to review its application and find out 
whether OIRA is indeed functioning as the repository of expertise 
concerning regulatory issues and whether they have lived up to 
their obligations to help the agencies in regulatory planning. 

I know firsthand how OIRA works. As Executive Director of 
President Bush’s Council on Competitiveness, I worked very closely 
with OIRA. I know what their responsibilities are, and what their 
competent and energetic staff are capable of doing when their polit- 
ical leaders give them the opportunity. 

Regrettably, OIRA has done almost nothing to ensure that the 
agencies are complying with the Congressional Review Act. That 
leads me to believe that there has been a political decision among 
political appointees in the White House to ignore their obligations 
under the law. 

In particular, OIRA has provided virtually no guidance on which 
rules sire covered under CRA’s definition of a rule; no guidance on 
when major rules can take effect; and, no guidance as to what to 
include in each report and in what format. 

I have always been a big fan of OIRA. I have the utmost respect 
for the professional staff and their analysts, but I must admit that 
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I am increasingly disappointed and disillusioned with the agency’s 
lack of cooperation in this central area of their regulatory respon- 
sibilities. Nevertheless, I am optimistic that OIRA can and will do 
what it takes to get CRA back on track. To make this happen, it 
is absolutely essential for 0MB to cooperate with this subcommit- 
tee and GAO. To facilitate this cooperation, the subcommittee after 
today’s hearing, will be happy to prepare some written suggestions 
of ways in which 0MB, GAO and the subcommittee can work to- 
gether to implement the CRA. 

If, however, 0MB continues to refuse to cooperate with this sub- 
committee in sending a witness to our hearing and otherwise co- 
operating, and if 01^ continues to fail to meet its responsibilities 
under the CRA and the agencies continue to break the law in the 
publication of their regulations, it is small businesses and families 
that pay the price, and, therefore, it will be necessary for this Con- 
gress to take action to correct that. 

Let me now turn to our new ranking member, Mr. Tierney, for 
an opening statement on this, and let me again say welcome. I look 
forward to working with you in that capacity. 

Mr. Tierney. Thank you, Mr. Chairman. Thank you for holding 
this hearing today. I believe it is important for this subcommittee 
to oversee whether the administration is in fact doing all that 
should be done to make the Congressional Review Act a workable 
statute. 

The Congressional Review Act, as you mentioned, is an impor- 
tant piece of legislation that provides expedited procedures for Con- 
gress to disapprove agency regulations. The act requires agencies 
to provide Congress and the GAO with a copy of each rule, a de- 
scription of the rule, and relevant analyses that are required by 
law. If the agencies do not provide this information, it is difficult, 
of course, for Congress to make an informed decision on whether 
or not it should disapprove of certain regulations. 

Nevertheless, Mr. Cheiirman, I agree with you that it would be 
helpful to hold this hearing on OIRA’s role in implementing con- 
gressional review by having somebody from OIRA here to explain 
its actions. But it is my understanding, Mr. Chairman, that on Fri- 
day, Frank Raines, the Director of the Office of Management and 
Budget, offered to make Don Arbuckle, the Acting Administrator of 
OIRA, available to testify here. 

It is also my understanding that you refused the offer because 
you only wanted to have a representative who is a political ap- 
pointee. And I noted your remarks about your feeling that it was 
a political decision, and I still think, however, that it would have 
been helpful to accept Mr. Raine’s offer to have Mr. Arbuckle here 
because we would have explored that aspect, and we could have 
had some sort of colloquy here and exchange of ideas as to what 
we may have to address in the context of this particular regulatory 
situation. 

Instead, today we will only be hearing one side of the story. Al- 
though this hearing may be one-sided, a hearing record, I suppose, 
can be more complete. Former OIRA Administrator Sally Katzen 
testified twice on the role in the Congressional Accountability Act. 
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She submitted written answers to questions asked during those 
hearings, and in addition there are memoranda and correspondence 
indicating OIRA’s views on these and other relevant matters. I ask 
that these data and relevant material be inserted it the record. 

Mr. McIntosh. Seeing no objection, they shall be included. 

[The information referred to follows:] 
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EXECUVIVe OFFICE OF THF PnFSIOENV 
OFFIf.r or PXNAIitMFNT XNO DliDOrT 


STATEMEN I OF SALLY KA IZEN 

administra roR 

OFFICE OK INFORMATION AND REGULATORY AFFAIRS 
OFFICE OF MANAGEMENT AND BUDGET 
BEFORE THF. 

SL BCOMMITTEE ON COMMFJICLAL AND ADMINISTRATIVE I. AW 
COMMITTEE ON THE JUDICIARY 
U S. HOUSE OF REPRESENTATIVES 

Mwchfi. 1997 


Good morning, Mr. Chiimun and members of this Subcommiuee. It is a pleasure to be 
here today to discuss "Congressional Review of Agency Rulemaking."' 

This law had the strong support of the President, it was signed on March 29, 1996. 
almost one year ago. By passing this law. Congress acknowledged and assumed more 
responsibility tor its continuing role in the regulatory system. For too long, Congress has passed 
a law and then passed the buck, taking credit for mandating clean air. or a safe workplace, only to 
question or ewn criticize the agency rule that implements the law. 

1 welcome the opportunity to discuss what we have done during this past year, and to hear 
the experience of Other regulatory agencies. GAO. and Congress in administering the law. 

/. IVhai dues the statute require'/ 

To help focus our discussion, let me first summarize this legislation. In general terms, 
agencies are to send a copy of each new final rule (and certain analyses that they may undertake 


' 5 L'.S.C. chapter *, passed in Title II, Subtitle E, of P.L. 104-121, March 29, 1996. 
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related u> the rule) to both I louisca urCongresti (fur transmittal to the appropriate authorizing 
Committees I and to the General Aecuunting OHicc (GAU) heroic the rule can take cri'cct. 

When an agency sends a rule to Congress and GAO. the agency is to indicate whether the 
rule is "major " or not. The statute directs UMU'.s OITicc of Information and Regulatory AITairs 
(OIRA) to find whether a rule meets the staUitory definition of “nugor”- that is. whether the rule 
is likely to result inanaiuiual efTect onthe economy of over SI 00,000,000; a major increase in 
costs or prices; or signiricani adverse effects on competition, employment, investment, 
productivity, innovation, or on the ability ofUnited States-baaed enterprises to compete with 
foreign-based enterprises. 

The designation of a rule at "mqor" hat several consequcncct. Unless exempted, a 
major rule may not take effect umil 60 calendar days after it has been submitted to Congress. In 
addition, GAO is to provide a repott to the agency's authorizing Committee on each major rule. 
Whether or not a rule is designated as “major," Congress has 60 legislative days during which it 
may use expedited procedures to disapprove the rule. 

I want to stress that there ate two distinct time periods in the statute ~ (I) the delay in 
effective date for "major" rules, aitd (2) the Congressional review period, during which the 
expedited retdew procedures are available. 

( 1 ) Effective Date. "Major” rules can only Uke effect, with certain exceptions, iiQ 
gajgndaLilgn afto submission to Congress and GAO. ‘^oo-major” rules lake effect as 
they nomtally do after submission. All of the rules that were submitted to Congress 
during the past year went into effect according to these effective date provisions. 

(2) Conarcssional Review Period . If, within a prescribed time period, a Member 
introduces a joint resolution of disapproval, then that joim resolution is subject to certain 
expedited procedures for consideration in Congress. All rules (hi>th major tmd non- 
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majori arc sutyect tu this Congicssionul review fitr 60 Icuislativc days, which, depending 
im when Congress is or is not in session, is a time period that can extend to'ovcr otie-and- 
a-hair years. Oiiring this past year, all the rules issued hy the agencies went into cITecl 
before the expiration of the Congressional reviesv period. 

2. lUmI did OIRA do wtm iht siaiide look effect? 

Ihe "Congressiottal Review of Agency Kulemalung" took ofTect immediately on the day . 
the statute was signed into law- on Kriday, March 29, 1996. Most agency staff knew little about - 
it To help them prepare quickly, we had to move quickly. On Tuesday, April 2, 1996. 1 sem an 
0MB memorandum (M-96*I9) to the heads of all agencies outlining Ihe provisions of Ihe new 
legislation and discussing the definition of “major.” Baaed on advice my staff received from 
Congressional sialf, 1 included the address of the House Clerk and the Secretary of the Senate as 
the place tu which agencies should send their final rules. 

Two weeks later, after agencies had begun to send their final rules to these officials. I 
received telephone calls asking that firud rules go to the Speaker of the House and the President 
of the Senate, and that they should be transmitted with a cover letter providing certain 
information. On April 1 9, 1996, 1 sem another memo to the heads of Federal agencies, providing 
these new addresses and suggested content for the cover letter. 

Meanwhile, ss Choir of (be Keguloioty Working Croup esublisbed uniler Executive 
Order No. 12866, 1 stressed to agency Regulatory Policy Officers the importance of moving 
quickly to implement this new law. During this lime, OIRA staff were receiving a variety of 
questions frnm agency stalT about what they should do under the new sutute. We then prepared 
a document entitled “Frcquemly Asked Questions.” which was distributed to OIRA staff to 
answer these quesiioiis and to shore with agency staff if they so desired. I have attached a copy 
of each of these memoranda at the cod of this written statement. 
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In nddiiion. because OIRA docs not review the regulations issued by the independent 
regulator) agencies under i*xcciitivc Order i286^». we had to design a process lor us tu determine 
whether the final rule of an independent regulatory agency is '‘major** within the meaning of the 
statute. Therefore, we invited regulatory cuniacts from the independent regulatory agencies 
(those not subject to Excctiti vc Order 1 2866 review) to a meeting on April 1 2. 1 996, to discuss 
my April 2 memorandum and how they could beu coordinate with us on our determination ol‘ 
**mujor." After this meeting, the independent regulatory agencies began sending OIRA 
summaries of their upcoming final regulations for us to decide whether or not these rules were \ 
'major." Initially, there was a flurry of staff discussions; this process for the '‘independents’* has 
now become routine. 

For tho^ agencies whose regulations are subject to review under Executive Order 12866. 
I asked OIRA <taff to ensnirc that the agencies understood which rules were “major." The term, 
as deflned in the statute, is similar, but not identical, to the category covered under sectioit 3(fX I ) 
of F.xecutive Order 1 2866 for '’economically significant" rules. The statutory deHnition of 
"major" was taken from a predecessor Order, Executive Order 12291 (signed February 17, 1981. 
and revoked September 30, 1 993). Accordingly, OIRA staff were told to use the same 
interpretation t.hat they had relied on when carrying out their regulatory reviews under Executiv e 
Order 12291, 

i. Wherf are ue now? 

As of February 28, 1 997, GAO informs us that it had received 58 major rules and 3,609 
nonMTiajor finai rules an average of over 75 rules a week. , litis indicates to me that the 
agencies are complying with the statute and that the authorizing Committees arc receiving a lot 
of rules. 

Notw ithstanding the large number of rulas being ir8n.smiUvd to Congress, we have hod 
very little experience with the detailed provisions of the statute. Over the last year. Members 
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Itavc. to iity knowledge, introduced vciy lew rcsoiutiunH of disapproval; neither House has 
passed any motion to disapprose a nile: nor has any such motion been enacted. 

We do know that compliance with this law is not ctnl Tree. You are hearing from two 
rulemaking agencies UMlay about the cost of carrying out their responsibilities under this statute; 
others have had similar experiences. In addition, as you arc hearing this moniing, it takes effort 
and resources for Congressional mafT to process the agency submissiom, for the authorising 
f:nmmitices to review them, and for GAO to keep track of all the submiasiona and prepare 
reports for major rules, llie authorizing Committees may warn to reconsider whcther.the 
benefits of receiving all final rules through these procedures ate worth the cost to those who have 
to submit, process, and report on them. 

I understand that there have been other suggestions for legislative amendments. As we 
gain experience with this law - testing our interpretation of it and coming to grips with the 
unexpected or uninterxled cfftcls that may arise from it, 1 would welcome the opportunity to 
discuss any proposed logislalive changes with you. 

I appreciate the oppoctuirity to testify, and welcome any questions that you may have. 


imuHit 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OPFtCC or MANAOEMCNT AND BUDOET 
WASHINGTON, ac. aosos 


AOMINISTRATOA Af-S i8 (Vt‘7 

OFFICE OF 
INFORMATION AND 
RBOuuaTOnv affairs 


The Honorable George W. Qekae 
Chairman, Subcommittee on Commercial 
and Administrative Law 
Committee on the Judiciary 
U. S. House of Representatives 
Washington, D.C. 20S1S-6216 

Dear Mr. Chairman: 

I appreciate the opportunity to have testiiied before you on March 6, 1997. Enclosed ate 
the answers to the questions that you sent me on March 1 8, 1997. 

If you have any other questions concerning the Congressional Review Act, please let me 

know. 


Sincerely, 



Sally Katzen 


Enclosure 

cc . The Honorable Jerrold Nadler 
Ranking Minority Member 
House Judiciary Committee 
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QUESTIONS FOR SALLY KATZEN 


Oueslion : In your testimony, you noted that the General Accounting Office’s inteipretation of the 
CRA sometimes provides agencies with a “perverse incentive” to suspend the notice and 
comment period under the Administrative Procedure Act in order to ensure that a regulation may 
be implemented in a timely maimer. Please elaborate on this observation. 

Answer This issue involves General Accounting Office's (GAO) inteipretation of Section 
80S(2) of the Congressional Review Act (CRA). Section 808(2) piovi^ an exemption fiom the 
60-day delay in the effective date for a mgjor rule. Specifically. Section 808(2) states: 

[A]ny rule which an agency for good cause finds (and incorporates the finding and a brief 
statement of reasons therefor in the rule issued) that notice tad public procedure thereon 
are impracticable, unnecessary, or contrary to Ae public interest, shall take effect at fUch 
time as the Federal agency promulgating the rule deteimincs. 

GAO stated In its wrinen testimony, at page S, that “the ‘good cause’ exemption is only available 
for rules that do not involve notice and public comment procedures (those procedures normally 
followed in rulemaking) . . . .” 

At the hearing, I expressed concern about GAO's interpretation because it is “counter-productive 
to the intent of the Administrative Procedure Act [APA], which is to encourage notice and 
comment.” As I indicated, the APA reflects the view that public notice and an opportunity to 
comment is beneficial. It also reflects the belief the* ordinimly rules should not take effect for at 
least 30 days after they are promulgated. There are, however, circumstances where an agency 
might want a rule to take effect on or shortly after promulgation because, for example, it is 
relieving a regulatory burden, conferring a benefit, or responding to an emergency. 

Unfortunately, I believe the likely effect of GAO’s inteipretation of Section 808(2) will be that in 
those infrequent circumstances where use of notice and coiiunent is discretionary, agencies might 
be disinclined (or less inclined) to use notice and comment for major rules If it means that at the 
end of the rulemaking process, they will be precluded from having the rule take effect sooner 
than 60 days ~ solely because they chose at an earlier stage to take the salutaiy step of involving 
the public thiou^ notice and comment. It is for this leaaon that I belieye OaO’s interpretation 
will create “perverse incentives,” 

In fact, the language in the CRA does not have to be read in a way that would create such 
perveise incentives. Rather, “notice” in the Act could refer to the “notice” provided to Congress 
by Section 801 in the CRA, and the “public p ro ce dure thereon” to the “public procedure” for the 
possiblejgint resolution ofdisappiovid provided to Congress in Section 802. Indeed, in my 
conversations with Congressionai staff conten^oraneous with enactment of the CRA, we sought 
to deteimine whether it was the intention of tire Congress that these be this perverse effect. 

Based on these discussions, I understood Congressional intent to be that, even efler a major 
rulemaking had been subject to some APA public notice and comment, an agency would still be 
able to find that there was “good cause" to make the major mie effective within 60 days. 
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Ouesiion : Please also infoim the Subcommittee of the communications received by the 
Executive Branch horn the Congress as a result of the CRA. 

Answer : I am awate of very few communicatioas received by the Executive Branch fiom the 
Congress aa a resuit of the CRA. t received a letter on December 3, 1 996 , fiom the Honorable 
David M. McIntosh, Chairman, Subcommittee on National Economic Orowth, Natural 
Resources, and Regulatory Affairs, posing certain questions related to his oversight of the CRA, 
and I received your invitation to the Match 6, 1997, heating. Thera have also been several letters 
to OMB commenting on various pending rulemakings that raise questions or make corrunents 
about whether or not the final rule should be considered a “m^or” rule under the CRA. I have 
not maintained a separate file of such letters and it would be difficult at this point to attempt to 
find them in our correspondence files. 

I am also aware of correspondence sent by the House Committee on Education and the ^ 

Workforce in early April 1997, to the Department of the Interior, the National Endowment for 
the Arts, and possibly other agencies related to that Committee’s request for information related 
to the CRA. I should note, however, that 1 have not sought, nor do I routinely receive, copies of 
requests fiom Members of Congress to other agencies related to the CRA. 

I should also note that OIRA and agency staffhave had a number of discussions and other 
communicalions over the past year with the CAO related to its responsibilities under the CRA. 
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Good morning, Mr. Chairmen, and members of diese Comminees. It is a pleasure 
to be here today to discuss the applicability of die “Congressiimal Review of Agency 
Rulemaking” (Congressional Review) statute' to the Final Draft of the Tongass Land 
Management Plan. 


Legislative and Congressional Background. 

The Congressional Review statute had the strong si^ipoit of the President. He 
signed the law over a year ago. The Federal agencies began complying with diis law 
promptly and, based on wdiat I hear, are doing an excellent job. At of July 3, 1997, 
Federal agencies had submitted 4,912 Anal rules, including 79 designated as “major" 
rules within the meaning of the Congressional Review statute, to both House of Congress 
and to the General Accounting Office (GAO). 

In general terms, under the Congressional Review statute, agencies ate to send a 


' 3 U.S.C. chapter 8i “Congressional Review of Agency Rulemaking,” passed in Title 11, 
Subtitle E, of P.L. 104-121, Match 29, 1996. 



15 


- 2 - 

copy of each new final “lule”^ (and certain analyses that they may undertake related to the 
rule) to both Houses of Congress and to the OAO befme the rule can take efiSxL When 
an agency sends a final “rule” to Congress and GAO, the agency is to indicate whether 
the rule is “major” or not. 

The statute directs OMB’s Office of Information and Regulatory Affidrs (ORA) 
to indicate whether a “rule” meets the statutory definltian of “major'' - that is, whether 
the rule is likely to result in an annual cfiect on the economy of over $100,000,000; a 
major inmease in costs or prices; or slgpfficant adverse efbcis on competitiaii, 
employment, investment, productivity. Innovation, or on the ability of United States- ' 
based enterprises to compete with fbreign-besed eoteq^tises. 

In a June 5, 1997, letter, the Chainnen of the Senate Committae on Appropriations, 
the Senate CommitWe on Energy and Natinal Resources, and the House Committee on 
Resources wrote to me regarding the miplicability of the Coogtesaional Review statute to 
the Tongass Land Management Plan. Specifically, fliey wished to qiptise me “of [their] 
view that this massive and loog-awaited proposed policy tevision [to die Tongass Land 
Management Plan] must rigfatfliily be considered bodi a ‘rale’ and a 'nutjor rale’ ” under 
the Congressional Review statute. Inyour July 2, 1997, letter of invitatian to this 
hearing, you indicated that you would be looking into the quesdon of whether the 

Tongass Lmd Manegemeot Plan is both a “rule” and a “miyor wie” under this leglalation. 


‘ 5 U.S.C. 804(3). 



16 


-3- 

Is the Tongaas Land Management Plan a “Rule"? 

The Congressional Review statute states that “[b]efore a rule can take effect, the 
Federal agency promulgating such rule shall submit” it to both Houses of Congress and 
the GAO.^ The plain implication of this provision is that h is the agency promulgating 
the regulation that has the responsibility for determining whether a particular issuance is a 
“rule” under the Congressional Rerview statute. 

This allocation of responsibility to the promulgating agency makes sense at a 
policy maKer, given the different statutory auttiorities, practicet, progra m needs, and 
basic institutional culture of each agency. Moreover, it is fliUy consistent with agency 
administration of the Administrative Procedure Act (APA). Since the term “rule" was 
used in the APA in 1946, each agency has determined, for itt own issuances, what is and 
what is not a “rule” subject to the APA’s informal rulemaking procedures. Indeed, I 
would note that the definition of “rule” in the Congressional Review statute explicitly 
incorporates the definition of “rule” adopted in the APA, and fiien makes certain 
exceptions to that definition. In so doing, it appears to ua that the Congress intended to 
incorpontc agency (and any related court) Interpretatiaaa of what is meant by a “rule” 
under the APA into the definition of “rule” adopted in the Congressional Review statute. 

Upon receipt of your letter of invitation, and in preparation for this testimony, I 
sought to ascertain whether the Forest Service has decided that the Tongass Land 
Management Plan is or is not a “rule” as defined in the Congressional Review statute. I 
was advised that the Forest Service does not consider this Land Management Plan a 
“rule” within the meaning of the Congressional Review statute. Since that statute passed 


S U.S.C. «01(aXlXA). 
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on Match 29, 1996, the Forest Service has Issued six revisions of Land Management 
Plans, none of which was treated as a “rule*’ under the Congressional Review statute/ 

Nor, I understand, has the Forest Service ever treated Ita Land Management Plans as 
“rules” subject to the APA's informal rulemaking procedurea under 5 U.S.C. SS3. 

I would note that under Executive Order No. 12866,’ and its predecessor Orders, 
Nos. 12291’ and 12044, ’ OIRA (or ita predecessor) has been given the reqionsibilit}' to 
review agency rulemakings. I am advised that OIRA has never reviewed Forest Service 
Land Management Plana under these Orders. Outing my tenure, OIRA has not reviewed 
any Forest Service Land Management Plans, itor do we disagree with the Forest Service’s 
concluaion that these Plans do not constitute “rules.” 

h the Tongass Land Management Plan a "Metfor Rtde“f 

As noted above, foe Congressional Review statute pves me foe respcmaibility of 
determining whether a “rule” is or is not “major.”* The deflnitioo of “mi^or” foat I am to 
use is taken from Executive Order No. 12291, the Executive Order preceding Executive 


’ In eontrut, I am advised foat, after foe Congteasiaoal Review statute pessed. foe Forest 
Service ptfolisfaed fotee notioe.and-c<anment final rules which were sent to both Houses of 
Congress and the OAO undat that statute. 

’ E.0. 12866, “Regulatory Planning and Review,” 58 Fed. Rag. 5I73S (October 4, 1993), 
Sec. 3(d} A (a), issued by President CUnttm on September 30, 1993. 

• E.O. 12291, “Federal Regulation,” 46 Fed. Reg 12193 (Pebniery 19. 1981), Sec. 1(a), 
issued by President Reagan on Febniaty 17, 1981. 

’ EO. 12044, “bqaoviag Oovemment Regulatioas,” 43 Fed. Reg. 12661 (Match 24, 
1978), Sec. 6(a), issued by Presideat Carter on March 23, 1978. 


• 5U.S.C.804(2). 



18 


- 5 - 

Order No. 12866, currently in effect. I h<ve instiueted OIRA staff to use the same 
interpretation of “nuyor” that they relied upon In carrying out their regulatory reviews 
under Executive Order No. 12291. To die best of my recollection, I have consistently 
deferred to OIRA staff in determining whether a “lule” Is “mqoi^ fix purposes of the 
Congressional Review statute. 

Upon receipt of your letter of invitation, and in preparation fat this testimony, I 
asked OIRA staff whether, assuming arguendo that die Tongaas Land Management Plan 
was a *^rule,” they would recommend that it be considered ‘hnajot” under die 
Congressional Review statute. 

Your June 5, 1997, letter suggests that the Tongaes Land Management Plan would 
call for a drop fiem a harvest of about 320 million board ftet anmially, to a harvest of 
about 220 million board fiMt a year. Assuming that the Tongass Land Management Plan 
can be properly interpreted as causing a drop in timber harvest of 100 million board fbet a 
year, OIRA staff would interpret the Tongau Land Management Plan as being ‘‘mt^cr,” if 
it were a rule. 


I appreciate the opportunity to tssdiy, and welcome any questiooa that you may 

have. 


««««« 
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Mr. Tierney. And since OIRA’s designee to testify here today 
will not be allowed, I would also have to take this opportunity to 
share my understanding of OIRA’s position on issues that will 
probably be discussed. Obviously, OIRA would do a better job of ex- 
plaining its own position; however, I will do my best to surmise its 
views from staff discussions and available comments. 

Apparently, OIRA’s position is that the statutory obligation of 
that organization under the Congressional Review Act is limited to 
determining whether a rule is, quote, a major rule. I understand 
that OIRA believes that the agency, not OIRA, is best suited to in- 
terpret when an agency action is, quote, a rule that is covered by 
the Congressional Review Act. 

The courts are charged with interpreting the definition of a rule. 
The agency and not OIRA is familiar with the case law that is ap- 
plicable to that particular agency’s actions. For similar reasons the 
agency is also better equipped to interpret the good cause exemp- 
tion to the Congressional ^view Act. 

OIRA is also of the view that it cooperated with the GAO when 
the GAO tried to develop an agency checklist for submitting mate- 
rials pursuant to the Congressional Review Act. OIRA worked 
through various drafts of the checklist, which at one point grew to 
be four pages long. Finally, OIRA wrote that the draft question- 
naire would not be sufficiently useful to warrant the imposition of 
this burden on the agencies. The draft questionnaire would require 
the agencies to answer 38 questions for each rule, many of which 
call for legal conclusions or additional documentation. According to 
OIRA, the idea was dropped after that letter was received, and the 
GAO did not bring up the issue again. 

It sounds like the situation that we often complain being put on 
small businesses of the regulations and the requirements. 

Mr. Chairman, I think we could have avoided this cumbersome 

E rocess of me having to guess at OIRA’s position if we had accepted 
Ir. Raines’ offer to have Mr. Don Arbuckle to testify here today, 
as incomplete as that may have been, with some of your questions. 
I hope in the future when the subject of the hearing is the adminis- 
tration’s actions, that the administration’s designee is at least al- 
lowed to testify. It might move the ball a little ffirther along. I also 
ask that you hold the hearing record open so that OIRA can re- 
spond to statements made at the hearing today. 

Mr. McIntosh. Let’s keep the hearing record open for 10 days 
to give OIRA an opportunity to respond and any additional ques- 
tions for the witnesses. 

Mr. Tierney, it was my experience in working with two adminis- 
trations prior to this administration, and actually watching the 
Clinton administration, that it is highly unusual where there are 
political appointees who are responsible for implementation of pol- 
icy for them not to appear before Congress. And I did ask Mr. 
Raines, I understood that he would be very busy at this point with 
preparing testimony for the Budget Committees, if he would be 
willing to send his deputy Mr. Lew, who is also politically ap- 
pointed. And by the way, what I mean by that is somebody who 
has been confirmed by the Senate into their position. And I think 
it is, I guess, highly unusual for the administration to take the po- 
sition that they are refusing to send somebody who would be con- 
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firmed by the Senate to come before a congressional hearing and 
give testimony, whereas they do want to send up career officials. 

You have to ask yourself why won’t the people who are politically 
accountable, because they are appointed by the Senate — ^and by the 
way, not this Congress, but previous Congresses decided that the 
head of OIRA made such important policy decisions that that posi- 
tion should also be one that is confirmed by the Senate. Frankly, 
it is somewhat unusual in the configuration of 0MB and White 
House staff. But earlier Congresses, and I agree, felt that it was 
such a critical policymaking position in the administration that the 
head of that office should he somebody that is accountable to the 
Senate in receiving confirmation for their appointment. 

So it is with that in mind that I asked Mr. Raines if he would 
either testify himself or have Mr. Lew come so that we would have 
somebody who could speak with authority on behalf of the adminis- 
tration. 

The other thing I want to share with you, because the legislation 
on this happened in the previous Congress, is that there is a dis- 
agreement about how important it is to review the regulatory agen- 
cies and their process. Congress legislated and the President signed 
as part of the bill in 1996, that we would change some of that proc- 
ess to give Congress more authority in the congressional review 
process. 

I am disappointed, very disappointed, that OIRA feels that they 
should continue with a very minimal approach to this and let the 
agencies go and founder on their own on this. So it is to some ex- 
tent that policy difference that I want to explore in this hearing as 
well. 

Mr. Tierney. Just briefly, I don’t have a disagreement with you 
that that is something we should explore. And in fact, that prompts 
me feeling that we ought to have something from OIRA here. If it 
is not working the way it was intended to work, then I think we 
ought to explore that by having some give and take. You rightfully 
stated that we can all understand why Mr. Raines is not here at 
this particular time. My understanding is that the person he prof- 
fered is probably much more knowledgeable than Mr. Lew would 
be, and that, to me, would make more sense to have that individual 
here to participate in this hearing back and forth. 

Ms. I^tzen did ^pear before the committee and did offer her in- 
formation and stuff, and there has been nobody appointed to re- 
place her. My simple comment is not to debate the issue of who is 
here and not here, it is just that even that witness that was prof- 
fered would be more helpful to us than no witness from OIRA at 
all. And I do want to explore that and look at whether or not we 
should be changing the legislation if, in fact, it is not worldng, or 
what we do to make sure that it works in the way that it was in- 
tended, particularly given the confidence that the President has 
placed in OIRA. 

Mr. McIntosh. Thank you. I guess we should look forward to the 
appointment of a head of OIRA. That would solve the problem. Or 
we could combine the two and have the political appointee and Mr. 
Arbuckle here in the future. 

Let’s move on to our first panel. If I could call Mr. Timothy Dean 
forward. 
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Mr. Dean, we had hoped you would not have had such a lonely 
task today. We had invited, and it looked like she would be able 
to attend, Ms. Carla Sanabria, formerly of Miami, FL, who could 
not be with us today. Carla came to the United States to seek the 
American dream. While legally in the United States, she met her 
husband Angelo and gave birth to her son Luis, who is now 7 years 
old. Last April, after going through years of immigration hearings 
and paperwork, Carla was abruptly deported under a new Immi- 
gration and Naturalization Service regulation that took effect be- 
fore the end of the required 60-day period for major rules under the 
Congressional Review Act. 

As a result of the illegal enforcement of this rule, Carla has been 
denied the due process guaranteed under the fifth amendment and 
stripped of the custody of her child Luis. Carla now resides in Nica- 
ragua and can no longer visit her husband, her son, or her mother, 
Pastora, in Miami. The family was not able to make the trip today, 
so they could not join you on the witness stand. Therefore you will 
have a lonely task as being our sole witness of the public. 

Mr. Dean is president of Environment First, a company that re- 
cycled discarded asthma inhalers, and Mr. Dean’s recycling oper- 
ation was a model of American ingenuity and entrepreneurship 
until one day last year when EPA suddenly reversed its recycling 
policy and called up Mr. Dean’s customers and informed them that 
the inhalers would now be incinerated instead of recycled. Not only 
did EPA not report this rule, they still haven’t bothered to put it 
into writing. 

So, Mr. Dean, if you would please rise, I will swear you in, it is 
the policy of this subcommittee to swear in all witnesses. 

[Witness sworn.] 

Mr. McIntosh. Let the record show that the witness answered 
in the affirmative. 

Mr. Dean, would you share with us your — ^you don’t need to read 
it completely as we will put the written form entirely into the 
record, but share with us your testimony in your own words. 

STATEMENT OF F. TIMOTHY DEAN, PRESIDENT, 
ENVIRONMENT FIRST, INC,, EDMOND, OK 

Mr. Dean. Thauik you very much for the invitation to testify. 
Congressman McIntosh. My name is Timothy Dean, and I am the 
founder of a unique, small recycling company called Environment 
First. I am here to testify about a misguided EPA rule that nearly 
destroyed my business, a rule that I understand was not reported 
to Congress under the Congressional Review Act. 

My compainy recycles factory-reject asthma inhalers for manufac- 
turers of asthma inhaler products. We recycle the entire inhaler de- 
vice. The only part we don’t recycle is the active ingredient, the 
astlmia medication. Utilizing specialized machinery, we recover the 
chlorofluorocarbon, or CFC, propelleuit and remove any impurities. 
We then resell the purified CFCs for EPA-approved industrial uses. 
We are proud of the fact that we have one of the few recycling op- 
erations in the country which is economically viable. We have per- 
fected the process and have built up an efficient operation to the 
point where we are the most affordable alternative for manufactur- 
ers of asthma inhalers. 
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Our process is also the best environmental option for our cus- 
tomers. We recover the CFCs in each inhaler for reuse without any 
significant release into the atmosphere. Until recently, the EPA 
has agreed with us that this was a win-win solution. 

For years, the EPA has strongly supported CFG recycling. Under 
the Clean Air Act, the Montreal Protocol, President Clinton’s Exec- 
utive order and the EPA’s own regulations published in the Federal 
Register, the EPA’s written, established policy was to encourage 
and promote recycling of CFCs, on the understanding that recy- 
cling or reuse of waste is always better for the environment than 
landfilling or incineration. Until last year, the EPA has specifically 
encouraged the recycling of inhalers with CFCs. 

In light of that established policy, you can imagine my surprise 
to heair what the EPA did in April of last year. An official of the 
Stratospheric Protection Division of the EPA made a, quote, verbal 
suggestion, end quote, to my customers, the inhaler manufacturers, 
that they should immediately begin incinerating all discarded in- 
halers instead of recycling them. The EPA didn’t bother to contact 
or notify me, or my company, or the public in any way. No, they 
simply whispered to our customers behind our backs to stop recy- 
cling and start incinerating. 

It was only when one of our largest customers stopped shipping 
to us that we found out about this new ruling. We called the EPA’s 
Stratospheric Division, and they confirmed what made no sense. 
Although they called it merely a verbal guidance, the EPA said 
that they would like inhaler manufacturers to incinerate reject in- 
halers rather than destroy them through recycling, and they indi- 
cated that by the summer of 1997, they would issue a “letter regu- 
lation” to all companies manufacturing inhalers. To date there is 
still nothing in writing. 

Even though the EPA has published no law, no regulation, no 
comment, no memo, no anything, regarding this change in policy, 
most inhider manufacturers acknowledged the power and control of 
the EPA by suspending inhaler recycling and cooperating with the 
EPA’s stealth policy, regardless of whether it was in their best eco- 
nomic or environmental interest. 

Because the EPA has the final say over the quantity of CFCs 
which can be used by each manufacturer in a given year, and the 
manufacturers don’t want to lose their share of available CFCs, 
they do whatever the EPA tells them to do. Supposedly the EPA’s 
rationale for switching from recycling to incineration was to cut 
down on the release of CFC gases into the atmosphere. However, 
there was no scientific review of this rationale and no request for 
public comment. In fact, we understand that the EPA’s own sci- 
entists and incineration experts refused to support this guidance. 

Any competent chemist loiows that incineration is a poor choice 
for destroying CFCs, because CFCs are noncombustible, and they 
cannot be thermally broken down inside commercial incinerators. 
The result of attempting to incinerate CFCs in an incinerator is the 
discharge of huge amounts of superheated, untreated CFCs rocket- 
ing skyward to destroy the ozone layer. In fact, far more CFCs are 
released into the atmosphere by incineration than by recycling. 

The bottom line is this: The EPA verbally issued this guidance 
without soliciting expert review, without allowing public comment. 
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without putting anything into writing, and finally without report- 
ing the rule to allow for congressional review. The EPA did not 
even research or consult industry experts before arbitrarily whis- 
pering this guidance to inhaler manufacturers. 

As a result, my fledgling business was nearly destroyed, the envi- 
ronment was compromised, and the public health was put at risk. 

Mr. McIntosh. Thank you, Mr. Dean. 

[The prepared statement of Mr. Dean follows:] 



Testimony of; 


Mr. F. Timothy Dean 
President and Founder 
Environment First, Inc. 


Thank you very much for the invitation to testify. Congressman McIntosh. 

My name is F. Timothy Dean and I am the founder and President of a unique, small recycling 
company called Environment First. 

I am here to testify about a misguided EPA rule that nearly desnoyed my business — a rule that, I 
understand, was not repotted to Congress under the Congressional Review Act. 

My company destroys factory-reject asthma inhalers for manufacturers of asthma inhaler 
products. We recycle the entire inhaler device. The only part we don't recycle is the active 
ingredient — the asthma medicine. 

Using specialized machinery, we recover the chlorofluorocarbon CFC propellant and remove any 
impurities. We then resell the purified CFC's for EPA-approved industrial uses. 

We are proud of the fact that we have one of the few recycling operations in the country which is 
economically viable. We have perfected the process and have built up an efficient operation to 
the point where we are the most affordable alternative for manufacturers of asthma inhalers. 

Our process is also the best environmental option for our customers — we recover the CFC's in 
each inhaler for reuse, without any significant release into the atmosphere. 

Until recently the EPA had agreed with us that this was a win/win solution. 

For years, the EPA has strongly supported CFC recycling. Under the Clean Air Act, the 
Montreal Protocol, President Clinton’s Executive Order, and the EPA's own regulations 
published in the Federal Register, the EPA's written, established policy was always to encourage 
and promote recycling of CFCs, on the understanding that recycling or reuse of waste is always 
better for the environment than landfilling or incineration. 

Until last year, the EPA had specifically encouraged the recycling of inhalers with CFC's. 

In light of that established policy, you can imagine my surprise to hear what the EPA did in April 
of last year. An official of the Stratospheric Protection Division of the Atmospheric Programs 
Branch of the EPA made a "verbal suggestion" to my customers (- the inhaler manufacturers), 
that they should immediately begin incinerating all discarded inhalers instead of recycling them. 

The EPA did not bother to contact or notify me, or my company, or the public in any way. No — 
they simply whispered to our customers behind our backs to stop recycling and start incinerating. 
It was only when one of our largest customers stopped shipping to us that we found out about 
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this new ruling. We called the EPA's Stratospheric division and they confirmed what made no 
sense. 

Although they called it merely a "verbal guidance", the EPA said they would like inhaler 
manufacturers to incinerate reject inhalers rather than destroy through recycling, and they 
indieated that by summer 1997 they would issue a "letter regulation” to all companies 
manufacturing inhalers. 

To date, there is still nothing in writing. 

Even though the EPA had published no law, no regulation, no conunent, no memo, no 
ANYTHING, regarding this change in policy, most inhaler manufacturers acknowledged the 
power and control of the EPA by suspending inhaler recycling and cooperating with the 
Stratospheric division's stealth policy regardless of whether it was in their best economic or 
environmental interest. 

The reason inhaler manufacturers listen to this type of "suggestion” or “verbal guidance” from the 
EPA is simple. As you may know, CFC's have been banned by the EPA because of ozone 
depletion. However, CFG production has been allowed to continue for defined essential uses. 
Because CFG use in inhalers has been deemed such an essential use, the EPA has the final say 
over the quantity of GFG's which can be used by each manufacturer in a given year. 

And, since the manufacturers don't want to lose their share of available GFG's — they do 
whatever EPA tells them to do. 

Supposedly the EPA's rationale for switching from recycling to incineration was to cut down on 
the release of GFC gases into the atmosphere. However, there was no scientific review of this 
rationale, and no request for public comment. In fact, we understand that the EPA's own 
scientists and incineration experts refused to support this guidance. 

Any competent chemist knows that incineration is a poor choice for destroying GFG's, because 
GFG's are non-combustible and they cannot be thermally broken down inside commercial 
incinerators. The result of attempting to incinerate GFG's in an incinerator is the discharge of 
huge amounts of super heated, untreated GFG's rocketing skyward to destroy the ozone layer. In 
fact, far more GFGs are released into the atmosphere by incineration than recycling. 

The bottom line is this: The EPA verbally issued this guidance without soliciting expert review, 
without allowing public comment, without putting anything into writing, and, finally, without 
reporting the rule to allow for Gongressional review. The EPA did not even research or consult 
industry experts before arbitrarily whispering this guidance to inhaler manufacturers. 

As a result, my fledgling business was nearly destroyed, the environment was compromised, and 
the public health put at risk. 
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Mr. McIntosh. Let me ask you a couple of questions, and then 
each of the panel members will have 5 minutes, and we will just 
go back and forth until we finish. 

I do appreciate you coming forward on this. Tell me, you men- 
tioned it was a fledgling business. What was your business right 
before this verbal guidance was issued to your customers? 

Mr. Dean. I have a business in southern Indiana at the Indiana 
Army ammunition plant. I have leased space and told the Army 
that I would have 10 employees by the end of 1997 and perhaps 
20 employees by the end of 1998. When this guidance policy came 
out, I had five employees. I currently have five employees, and I 
am struggling with five employees. So I have not been able to make 
any of the forecasts because my business was virtually ripped away 
from me. 

Mr. McIntosh. Do some of the inhaler manufacturers continue 
to send you the inhalers for recycling? 

Mr. Dean. At this point, regrettably, none have sent them back 
to me even though they know it is the best method. As far as I 
know, they have never heard from the EPA beyond what was whis- 
pered to them. So the EPA has not retracted any statement or said 
anything about this. My customers are still in limbo, and many of 
them are still incinerating asthma inhalers, which is scientifically 
a very, very poor choice. 

Mr. McIntosh. Are they stockpiling them? 

Mr. Dean. No, they are all incinerated. Those that are not recy- 
cled would have to be incinerated. 

Mr. McIntosh. Let me make sure I understand the process. 
When somebody is sold an inhaler for asthma, are they asked to 
return the empty inhaler to the manufacturer? 

Mr. Dean. No. Actually in my business there are many line re- 
jects. When asthma inhalers are filled, some are overfilled, some 
are underfilled, some are labeled improperly, and some have dent- 
ed cans. Those rejects off the lines of the manufacturers are what 
would come to me for recycling. Also, about 20 percent of what I 
would receive are returns from drugstores, et cetera, because they 
were date-expired, or they were not effectively used. 

Mr. McIntosh. Before the EPA issued its verbal guidance, what 
was the volume of recycling that took place? 

Mr. Dean. We will process approximately 2 million inhalers in 
1997, from various manufacturers in this country and abroad. And 
I had forecast that we would probably achieve more like 5 million. 
And I know that the market this year should be more in terms of 
10 million inhalers that come from worldwide sources. 

Mr. McIntosh. Are you the only recycler of these inhalers? 

Mr. Dean. No, there are a couple of other companies that do this 
recycling, one of which I founded several years ago. 

Mr. McIntosh. Do you know through public means or otherwise, 
I guess legitimate means, whether their business also suffered as 
a result of this? 

Mr. Dean. I do not know that. 

Mr. McIntosh. You said you continue to process 2 million inhal- 
ers. Where did the ones come from after the verbal guidance? 

Mr. Dean. Most of those came from other countries. 

Mr. McIntosh. So other countries are doing it. 
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Approximately how much CFG is released, if 2 million inhalers 
are incinerated? 

Mr. Dean. Well, first understand that an asthma inhaler con- 
tains about 99 percent CFCs to serve as the propellant and the dis- 
persing agent for the active ingredient. And it is understood that 
most of that will be released to the atmosphere just in normal 
usage. So from an asthma inhaler, I would say 2 million asthma 
inhalers might produce 200,000 pounds. And probably the world- 
wide market for reject asthma inhalers might generate as much as 
500,000 pounds of mixed CFCs. 

Mr. McIntosh. So that would be the recycled amount. 

Did I follow you correctly that most of it is released during the 
process of using the inhaler? 

Mr. Dean. Yes, it would be. 

Mr. McIntosh. So 500,000 pounds worldwide. And how much of 
that would you be able to recapture in your process? 

Mr. Dean. Well over 90 percent. We would be in the 95 to 97 per- 
centile and getting better, because my technology improves vir- 
tually every day. 

Mr. McIntosh. And would you have some documents or research 
indicating the facts you mentioned about the CFCs not being com- 
bustible and therefore being released into the atmosphere? 

Mr. Dean. Oh, yes. 

Mr. McIntosh. Could you please submit those to the subcommit- 
tee? 

Mr. Dean. Yes, I will be glad to. 

[The information referred to follows:] 
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Overview 


Total U.S, Emissions of Hydrofluorocarbons, 
Perfluorocartxmi, and Sutfiir Hexafluoride, 
1990-1994 

Estimated 1994 Emissions 

(Million Metric Tons Carbon Equivalent) 

29.5 

Change Compared to 1993 

(MllUoa Metric Tons Carbon Equh'atent) 

X5 

Change from 1993 
(Percent) 

13.4 

Change Compared to 1990 

(Million Metric Tons Cariion Equivalent) 

4.5 

Change (h»n 1990 
(Percent) 

18.1 


kimissions of halocarbons and other gases mth unambiguous global warming efiects (bvdrofluorocarbcns 
pcrniK)n)curhons fPFC.sl, and sulfur hcNiinuoride) have risen rapidly. Ihuu^ from vcjy low levels, in rcccnl years. HFCs were 
Arst widely used commercially in the 1 990s, x^lten they were introdu^ as replacements for chlorofluorocarbcats (CFCs). whose 
iLsu is being phased out. pursuant to the Montreal Protocol, because they dainagc the Harth’s <r/onc layer. 

CFCs, hydrochlorofluorocaTbons (liCFCs), and several other ddorine-containing gases, have ambiguous effects on global climate 
change, since their capacity to absorb reflected infrared radiation is offset to .some degree by their ienJeney to react with u/x>ne, 
which is itself a greenhouse gas. 1 lence, ozcme-depleting substances are not directh’ includ^ in the total emissions of greenhouse 
gases described in this repon Hmissums of wt)nc-dcplcting .suh-staneex arc, however, described in ihi.s chapter, snxjc their 
emissions are belie\’cd to haA'e some effect on global climate. 

Table 3 1 sumnarbes the 1994 U.S. sales, emissioas, and glc^l warming potentials the halocarbons and other gases described 
in this chapter. {^.S. productirn and sales of maa>' of these chemicals are surveyed b>' the international J'rade Cemmission 1S4I . 
Kstt^lishmenls Ciniiiing nxirc Uian 23.000 pounds annually of many o/onc*<Jq)lcting substances arc required to report ihcir 
emissions, disposals, and rcc>eiing tif those suhstanoos to the rPA'.s Toxics Relca.se Inventory (TRI) 155] . These data exclude 
many greenhouse gases and most small-scale emissions, but tbev* off^ insight into manufacturing eimssions. Finally, the 
Allcmatix c FliKiareurbons nnvironmcntul Acccpiahility Stud) (AFHAS) rqK>rts on pnaluciion. sales, and emissions of u j-ange of 
manufactured greenhouse gases and oz<me-depleting substances for most the world, but does not disaggregate Miissicms by 
country ( S61 . 

Table 32 summarizes emissions by gas from I to 1 995. k'missioBS of CFCs ha\r declined rapidly in the 1 990$. uliile 
cmksions ofHCFCs have cxpandal. nmisskins ufHFCs, sparked the rapid gnnvlh in use of HFC-n4u in rmrltw vehicles, 
haw grown rapidly in tlie past 2 years and will continue to do so thi^gb tlw 1990s. Hstimated emissions of PFCs have declined 
in rcccnl years along wiih declining aluminum production in the United 5Uatc.H. Hniissions of other gases, which arc cither 
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ozone-deplettng substances, carcinogens, or both. ha\'e declnted ccHtsuienbly in recent years. 

Chlorofluorocarbons (CFCs) 

CKC$ are derivatives of hydrocarbons, vltich are composed of carbon and hydrogen atc^ns. in CFCs, the hydrogen atoms are 
replaced with chlorine and lltKX'inc atoms, yielding an array of mNitoxic, mmHainmahlc gases asclul in a wide variety of 
applications. CFCs have no natural source, and their high molecular stabilitt' allows them to migrate to the stratosphere, where 
they destroy o/onc. Though molecule for molecule they uKsorh thousands of time.s more ittfrured riidmiion than carbon dio.xide, 
their net warming affect is reduced because of tlteir effect on (ooae. Ozeute (O^). beneficial in the strato^here for its abili^ to 
absorb harmful ultra\iolet radiation, is also a potent greenhotise gas. llius, while (be direct effect of CFCs is a warming potential 
far greater titan that of carbon dioMde, their Indiiect effect on ozeme reduces their net radiative forcing effects by half 1571 . 

Ihe Copenhagen Amendments of the Montreal Protocol suggest phasing out CFCs by 1 9%. The United States is implem^ting 
these provisions through the Clean Air Act Amendments of 1990 and subsa}ucni FtPA regulations, which include allowable 
producticai quotas and taxes on inventories and stocks. All production ceased in January' 1 996, with the excq>tion of small 
amounts used in rrtctcrcd dose inhalcr.s for asthma patients, Rm* whiclt no substitutes arc available. 

Trichlorofluoromethiine (CFC-11) 

CFC'l 1 is prirtcipaUy used us a blowing agent Rn* Ruunsund pudeaging materials and us u refrigerunt in large commercial 
chillers. ISales have been decliiting steadily since 19lf8, with production follouing roughly the same tt oid, except fm* a spike in 
1 992 1581 . In 1 994, production and sales declined by nearly 80 percent, to <^y 7,000 metric tons fS9 l . lliis implies that CFC- 1 1 
has been phased out of the blowing agent market completely, and residual CFC-1 1 i.s probably used only R>r chillers. Thi.s will he 
0 shrinking source of emissions, as no new CFC- 1 1 chillers are being built, and existing chillers are likely to be retrofitted to use 
other coolants. 

Dichlorofluoromethane (CPC-H) 

CFC* 1 2 is often known by its trade name, “fireon-1 2.” Exceedingly versatile, its end uses include air conditioning (both 
automotixe and awnmeruian, refrigeration (rcTrigeraiors and frccA^rs of varying scales); and as a blowing agent for roum.s. 
uisulations. and packaging, llw signing of the Montreal Protocol in 1 987 caus^ trends in its production, sales, and emissions to 
(lueluate. HcRire 1987. the prtxluclion, .siilc. und end uscofCFC-U were all ncurly ci|uivu]enl. In 1988 und 1989, pitKluelkm und 
sales were well above the estimated amount of CFC- 1 2 being ineexpen-ated in end uses, suggesting that end users were stockpiling 
the compound in re.sponsc to the c.siKC(cd ocs.salion ofU.S. production. PrtxJuclion and soles dropped dramatically in 1990 and 
1 99 1 . falling below estimates of end-u.se applications and «»nissic»ts. In recent years, the four figures have once again become 
consistent, with end use gradually declining as CFCs aie phased out (Figure 1 1 ) |60l . 


Figurall. Production, Salm, End U«^ and 

Eatlmited C nteatana of CFC-12, 



Couiow: ProduBtion and tehn— httmatonal Trada 
Commiiaion. S>nP»tb Qyanto C^wnba* atarbui )«««). 
EaimitBd End U*« and EinMiDni>— EM ••liinMa* tw«d on 
•ifM of CFC- Ming equpnent 
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AFF.AS (Jala suggest lhai use orCTC-12 as a blow ingagciU decreased by n<arJy 90 percent between 1988 and 1994 1611 . The 
useofCbC-12 ill refrigeration, however, declined more slowly until 1994. During 1994, automobile, j-efrigerator, and 
eommcreiu) chiller niimui'ueiura's us.scniially ceased using CrC-12 in their pnxiuets completel) 

In the past year, wiiliprixluaion oi CFC- 12 ending arxl pricc.H rLsing .sharply, their has been an epidemic ofCFC smuggling, 
panicularty from bastem burope. A number of individuals have be^ arrested for smuggling Ct C* 1 2 into the United States, 
particularly in Florida 1621 . U.S, Customs beliea'es that CFC-12 may now be the most commonly smuggled commodity after illicit 
dnig.s. 

Current emissions ol CFC-1 2 from the now dwindling sttXJk of esisting cquipmoit arc probably on the order of 60,000 to 70.000 
metric tons. I iowever. in the next tew years, emissions should decline rapidly. At present, emissions are being sustained by the 
large stock of CFC*u.sing cquipmimi. such as rcfrigcraKH^ and auiomohik air eondiliimers. Howes er, the high prices and limited 
availabilin- of CFC- 1 2 will increasing^ encourage people to discard or retrofit rather than repair CFC-using equipment w'hen it 
fails. 

Freon ll3(CFC-n3) 

CFC- 1 13. also known as “freon 113," is principally used as a solvent In particular, it is a useful cleaner for electronic circuit 
boards, bucuusc it volaliii/cs atsily and will not damage the circuitry. Such an t^d use. and othci's consistent w ilh it us detailed in 
AF'bAS, imply that emissions of CFC- 1! 3 are roughly equivalent to production. 

Estimated emissions of CFC- 1 13 have be«i declining rapidly since 1988. In 1994, emissions of CFC- 1 13 reported in the TiU 
wne about 2.3W metric tons— down substantially from the 1 1,000 metric tons in 1992 1631 . Recycling and treatment of 
CFC- 1 1 .3 hu\'e also declined in recent years, indicuiing that CFC-1 13 is being phttsedout in favor of nhetTiutives. 

Dichlorotetrafliioroethane (CFC-114) 

CFC'l 14 is prinuipailv u.scd us u solvent According to AFF,AS, roughly two-thirds of all CTC-1 14 sales go toward shoit-lilclimc 
end iLscs. su^ as cleaning and drying agents, with the rest being ased in closcd-cci) foams and icfrigcration applications, where 
the compound may remain trapp^ fix' up to 12 years 1641 . In additk«L the U.S. Department ofEnergyusesCFC-l 14 in the 
enrichment of uranium. Emissions reported in the i'l^. which are a reasonable proxy for industrial emissions, wa« (xUy 600 
mclric urns f6S1 . 

Monochloropentafluoroethane (CFC-1 1 5) 

CFC< 1 1 5 is used primarih' as a blending agent for some specialty refrigerants. Northern hemisphere sales in 1 994 were only 
7.000 metric tons 1661. U.S. emissions in the early 1 990s w«e less than 300 metric tons annually, declining to 150 metric tons in 
1994 \S3X- 


Hydrochlorofluorocarbons (HCFCs) 

I iCFCs are essentially CFCs that include one or more hydrogen atoms. Ibe presence of hydrogen makes the resulting cennpounds 
lcH.s stable, and us a result lliey arc more susecptiblc to phoUideconiposition. ba\c much shorlcr uln>o.spbcrie lifcliTnas than CFCs, 
and consequently are less likely to migrate to the stratosphere where they w'ould destroy ozone. As a result, the>' ore populai 
irucrim .substitutes for CFCs. The C<iponhagen Amendments placed HCFCs under «>nirol, widi HCFC-22 slated Rm’ eliminaii<Mi 
by 2020 and all others by 2030. i ICFCs still have high OWl’s. and these are compounded by the fact that tbe>' have weaker 
indirect esKilingcireels than do CFCs. 

Chlorodifluoromethjine (HCFC-22) 

HCFC-22 is the nui-sl commonly u.scd refrigerant for home air amdilioning system.^. It is the most w idely available and least 
e.\pensive potential suKstilulc for CFCs in a variety of applications. Houvver. the available cvidimcc suggests that HCFC-22 
gained most of its market share at the expense of CFCs in (he late 1980s. Total U.i>. salesof llCFC-22 d^lined from i08.0()0 
mclric lon.s in 1991 to 97,000 mclric Ions in 1994. Pnxluct«« bus bklmeall) e.\vceded .suJus hva suh.slanliul margin. 

Rstimated emissions of HCFC-22 have Ixxn rising sUnvIy. AFTAS data suggest dial the incrcH.scd u.sagc of HCFC-22 for long- 
and medium-Iil'etime uses has created a 'banked” inventory of the ctxnpounddiat is now being emitted 


1,l-DichIoro-1-f1uoroeChane (HCFC-141b) 
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Chlorofluorocarbons (CFCs) 

(to be published in The Chapman & Hall Encyclopedia of Environmental Science, edited by David E. Alexander and 

Rliodes W. Faiibhdge) 

James W. Elkins 

Nalionnt Oceanic and Atmospheric Administration <NOAA). Climate Monitoring and Diagnostics Laboratoiy (CMDL). 

.125 Broadway. Boulder. CO 80303 U.S.A. 

E-mail: ielkins'f?.cmdl.noaa.gnv Plione: (.303)497-6224. Fax: (303) 497-6290 

Chlorofluorocarbons (CFCs) are nontoxic, nonflammable chemicals containing atoms of carbon, chlorine, 
and fluorine They are used in the manufacture of aerosol sprays, blowing agents for foams and packing 
materials, as solvents, and as refiigerants. CFCs are classified as halocarbons, a class of compounds that 
contain atoms of carbon and halogen atoms. Individual CFC molecules are labeled wnth a unique 
numbering system. For example, the CFC number of 1 1 indicates the number of atoms of carbon, 
hydrogen, fluorine, and chlorine (e g. CCIjF as CFC-1 1). The best way to remember the system is the 
"rule of 90" or add 90 to the CFC number where the first digit is the number of carbon atoms (C), the 
second digit is the number of hydrogen atoms (H), and the third digit is number of the fluorine atoms (F). 
The total number of chlorine atoms (Cl) are calculated by the expression. Cl = 2(C+1) - H - F. In the 
example CFC-1 1 has one carbon, no hydrogen, one fluorine, anci therefore 3 chlorine atoms. 

Refrigerators in the late I SOOs and early 1 900s used the toxic gases, ammonia (NH^), methyl chloride 
(CHjCI), and sulfur dioxide (SOj), as refrigerants. After a series of final accidents in the 1920s when 
methyl chloride leaked out of refrigerators, a search for a less toxic replacement begun as a collaborative 
effort of three American corporations- Frigidaire, General Motors, and Du Pont. CFCs were first 
synthesized in 1928 by Thomas Midgley, Jr. of General Motors, as safer chemicals for refngerators used 
in large commercial appilications'. Frigidaire was issued the first patent, number 1,886,339, for the 
formula for CFCs on December 3 1, 1928. In 1930, General Motors and Du Pont formed the Kinetic 
Chemical Company to produce Freon (a Du Pont tradename for CFCs) in large quantities. By 1935 
Frigidaire and its competitors had sold 8 million new refrigerators in the United States using Freon- 12 
(CFC- 12) made by the Kinetic Chemical Company and those companies that were licensed to 
manufacture this compound. In 1932 the Carrier Engineering Corporation used Freon-1 1 (CFC-1 1) in the 
worldis first self-contained home air-conditioning unit, called the "Atmospheric Cabinet" ; Because of the 
CFC safety record for nontoxicity. Freon became the preferred coolant in large air-conditioning systems. 
Public health codes in many American cities were revised to designate Freon as the only coolant that 
could be used in public buildings. After World War 11, CFCs were used as propellants for bug sprays, 
paints, hair conditioners, and other health care products. During the late 1950s and early 1960s the CFCs 
made possible an inexpensive solution to the desire for air conditioning in many automobiles, homes, and 
office buildings Later, the growth in CFC use took off worldwide with peak, annual sales of about a 
billion dollars (U.S.) and more than one million metric tons of CFCs.produced. 

Whereas CFCs are safe to use in most applications and are inert in the lower atmosphere, they do 
undergo significant reaction in the upper atmosphere or stratosphere. In 1974, two University of 
California chemists. Professor F. Sherwood Rowland and Dr. Mario Molina, showed that the CFCs could 
be a major source of inorganic chlorine in the stratosphere following their photolytic decomposition by 
UV radiation. In addition, some of the released chlorine would become active in destroying ozone in the 
stratosphere^. Ozone is a trace gas located primarily in the stratosphere (see ozone) Ozone absorbs 
harmful ultraviolet radiation in the wavelengths between 280 and 320 nm of the UV-B band which can 
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harmful ultraviolet radiation in the wavelengths between 280 and 320 nm of the UV-B band which can 
cause biological damage in plants and animals. A loss of stratospheric ozone results in more harmful 
UV-B radiation reaching the Earth's surface. Chlorine released from CFCs destroys ozone in catalytic 
reactions where 100,000 molecules of ozone can be destroyed per chlorine atom. 

A large springtime depletion of stratospheric ozone was getting worse each following year. This ozone 
loss was described in 1983 by British researcher Joe Farman and his colleagues^. It was called ithe 
Antarctic ozone holei by others. The ozone hole was different than ozone loss in the midlatitudes. The 
loss was greater over Antarctic than the midlatitudes because of many factors: the unusually cold 
temperatures of the region, the dynamic isolation of this iholei, and the synergistic reactions of chlorine 
and bromine'*. Ozone loss also is enhanced in polar regions as a result of reactions involving polar 
stratospheric clouds (PSCs)’ and in midlatitudes following volcanic eruptions. The need for controlling 
the CFCs became urgent. 

In 1987, 27 nations signed a global environmental treaty, the Montreal Protocol to Reduce Substances 
that Deplete the Ozone Layer*, that had a provision to reduce 1986 production levels of these 
compounds by 30% before the year 2000 This international agreement included restrictions on 
production of CFC-1 1, -12,-113, -114, -113, and the Halons (chemicals used as a fire extinguishing 
agents). An amendment approved in London in 1990 was more forceful and called for the elimination of 
production by the year 2000. The chlorinated solvents, methyl chlorofoim (CH3CCI3), and caibon 
tetrachloride (CCl^) were added to the London Amendment. 

Large amounts of reactive stratospheric chlorine in the form of chlorine monoxide (CIO) that could only 
result from the destruction of ozone by the CFCs in the stratosphere were observed by instruments 
onboard the NASA ER-2 aircrafi and UARS (Upper Atmospheric Research Satellite) over some regions 
in North America during the winter of 1992’ *. The environmental concern for CFCs follows from their 
long atmospheric lifetime (33 years for CFC-1 1 and 140 years for CFC-12, CCljFj)* which limits our 
ability to reduce their abundance in the atmosphere and associated future ozone loss. This resulted in the 
Copenhagen Amendment that further limited production and was approved later in 1992. The 
manufacture of these chemicals ended for the most part on January 1, 1996. The only exceptions 
approved were for production within developing countries and for some exempted applications in 
medicine (i.e., asthma inhalators) and research. The Montreal Protocol includ^ enforcement provisions 
by applying economic and trade penalties should a signatory country trade or produce these banned 
chemicals. A total of 148 signatory countries have now signed the Montreal Protocol. Atmospheric 
measurements CFC-1 1 and CFC-12 reported in 1993 showed that their growth rates were decreasing as 
result of both voluntary and mandated reductions in emissions’. Many CFCs and selected chlorinated 
solvents have either leveled off (Figure 1) or decreased in concentration by 1994’'*®. 

The demand for the CFCs was accomodated by recycling, and reuse of existing stocks of CFCs and by 
the use of substitutes. Some applications, for example degreasing of metals and cleaning solvents for 
circuit boards, that once used CFCs now use halocatbon-free fluids, water (sometimes as steam), and 
diluted citric acids. Industry developed two classes of halocarbon substitutes- the 
hydrochlorofluorocarbons (HCFCs) and the hydrofluorocarbons (MFCs) The HCFCs include hydrogen 
atoms in addition to chlorine, fluorine, and carbon atoms. The advantage of using HCFCs is that the 
hydrogen reacts with tropospheric hydroxyl (OH), resulting in a shorter atmospheric lifetime. HCFC-22 
(CHClFj) has an atmospheric lifetime of about 13 years" and has been used in low-demand home 
air-conditioning and some refrigeration applications since 1973. However, HCFCs still contain chlorine 
which makes it possible for them to destroy ozone. The Copenhagen amendment calls for their 
production to be eliminated by the year 2030. The HFCs are considered one of the best substitutes for 
reducing stratospheric ozone loss because of their short lifetime and lack of chlorine. In the United 
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reducing stratospheric ozone loss because of their short lifetime and lack of chlorine. In the United 
States, HFC-134a is used in all new domestic automobile air conditioners. For example, HFC-134a is 
growing rapidly in 1 995 at a growth rate of about 100% per year with an atmospheric lifetime of about 
12 years'^. (The "rule of 90” also applies for the chemical formula of HCFCs and HFCs.) 

Use of the CFCs, some chlorinated solvents, and Halons should become obsolete in the next decade if the 
Montreal Protocol is observed by all parties and substitutes are used. The science that became the basis 
for the Montreal Protocol resulted in the 1995 Nobel Prize for Chemistry. The prize was awarded jointly 
to Professors F. S. Rowland at University of California at Irvine, M. Molina at the Massachusetts 
Institute of Technology, Cambridge, and Paul Crutzen at the Max-Planck-Institute for Chemistry in 
Mainz, Germany, for their work in atmospheric chemistry, particularly concerning the formation and 
decomposition of ozone (in particular, by the CFCs and oxides of nitrogen). 
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Figure 1: The accumulation of chlorofluorocarbon-11 (CFC-11) in the atmosphere 
levels off as a result of voluntary and mandated emission reductions. Monthly means 
reported as dry mixing ratios in parts per trillion (ppt) for CFC-11 at ground level 
for four NOAA/CMDL stations (Ft. Barrow, Alaska; Mauna Loa, Hawaii; Cape Matatula, 
American Samoa; and South Pole) and three cooperative stations (Alert, Northwest 
Territories, Canada (Atmospheric Environment- Service) ; Niwot Ridge, Colorado 
(University of Colorado); Cape Grim Baseline Ait Pollution Station, Tasmania, 
Australia, (Commonwealth Scientific and Industrial Research Organization)^. 

(Courtesy of NOAA/CMDL) 
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When the EPA knows it 
can*t pass regulations, they 
intimidate companies with 
"whispered'* policy. 

Such a "guidance” has recently 
been issued by the EPA’s 
Stratospheric Protection Division, 
intent on quietly rwersing the 
EPA's stated and written policy 
and undoing 10 years of recycling 
technology advances. 

The policy urges select companies 
to revert to releasing harmful 
chlorine and ozone depleting 
compounds untreated to the 
atmosphere, even though beneficial 
recycling programs that eliminate 
releases have been in place for 
several years. 

The guidance mi^terprets a 
section of the Montreal Protocol 
(international ozone depletion 
monitoring agre^ent) and 
suggests that companies violate 



REDUCE 


RECYCLE 

INCINERATE 

LANDFILL 


Fig. 1. USEPA’s Published Hierarchy 
of Waste Management Alternatives. 


Why, then, the sudden and 
suspicious reversal of policy? 
Apparently, the EPA hopes this 
whispered "guidance" can go 
unnoticed until their agenda is 
complete. 

The laws of science, economics, 
and even the environmental laws of 
the United States of America, say 
this is bad policy and must be 
corrected before our air quality is 
irreversibly damaged. This report 
focuses on the facts of this issue. 


Recycling is not only the 
obvious choice, it is 
obviously the ONL Y choice. 
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INTIIIICTieN 


For people with asthma and other respiratory difficulties, Metered Dose Inhales (asthma inhalers) 
deliver lifesaving medication. Asthma inhalers are small pressurized aerosol canisters, contain 
propellants that spray needed medication directly to a patients lungs. The only approved, safe, 
and widely used propellant for asthma inhalers is a mixture of chlorofluorocarbons (CFC's). 

Manufacturers of inhalers are required by the US Food and Drug Administration (USFD A) to 
destroy "beyond recognition" products that are unfit for human consumption. However, because 
CFC's are chlorinated compounds, and chlorine seems to have stratospheric ozone depleting 
qualities, questions have been raised as to the b^ way to treat asthma inhalers that are no longer 
fit for use. 

Recently my company, Environment First, Inc., pioneered a process to completely recycle asthma 
inhalers which are manufiicturing rejects or distribution returns and are unfit for sale. Our process 
includes the complete recapture and reclamation of the canister contents. 

Our process accomplishes this by destroying the canister through a method that allows us to 
totally recycle 1) the propellant in the pressurized canister (mixed chlorofluorocarbons), 2) the 
emptied aluminum canister, 3) the plastic applicator, 4) the chipboard carton and paper product 
description insert, and 5) the corrugated box in which the inhalers are shipped to U3. Only the 
active ingredients of the medication are incinerated . . . less than 1/2% by weight of the inhaler. 


Metered Dose Inhaler Recycling 

Recyclable Components 

Non-Recyclable (0.5%) 


Paper Products (25.0%) 


Plastics (15.0%) 



Mixed Propellants (39.5%) 


Aluminum (20.0%) 


Figure 1 . Percentage of Recyclable Components in Metered Dose Asthma Inhalers. 


The benefits of chlorofluorocarbon (CFC) recycling are clear. The United States Environmental 
Protection Agency (EPA) states that recyding reduces emissions and protect our ozone. Both the 
US Environmental Protection Agency's (EPA's) Clean Air Act and the Montreal Protocol’s 
guidelines (to be described later in this letter) are clearly written in a manner that "encourages and 
promotes recycling activities". 
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In the spirit of recycling mandates by the EPA, our recycling program was developed and 
approved several years ago to upgrade the method of disposal for inhaler manufiu^rers. Over 
the past few years, we have performed this valuable service for many manufacturers, proving the 
economic and environmental benefits of our program. Prior to our recycling program, 
manufacturers shipped truck loads of inhalers to hazardous waste incinerators for destruction, a 
process that releases harmful chlorine and fluorine compounds to the atmosphere. 


Both the USEPA's Clean Air Act and the international stratospheric ozone 
protection agreement known as the Montreal Protocol encourage CFC recycling. 


HiSrailGMCFCUSE INASTHIMINHJUEIIS 


Because of a demonstrated safety record for non-toxicity and non-flammability, CFC's became the 
preferred coolant in air conditioning systems. As the USFDA found, CFC's are the best 
dispersing t^ents/propeliants for inhalers because they are not corrosive nor irritating in the lungs 

When an inhaler is actuated, pressurized CFCs are released with a very small metered dose of 
medication into a person's lungs. Each dose contains over 99 % CFC propellant mixture and less 
than 1 % active m^ication by weight. 

Once in the lungs the CFCs evaporate and are discharged from the patients lungs to the 
atmosphere leaving a fine residue of medication d^>osited on lung linings for immediate 
absorption into the blood stream. The need for (7Cs as medical device propellants has always 
been very small. In fact, the EPA calls it "insignificant". More than one million tons of CFC's are 
needed annually for industrial uses, and the consumption by inhaler manufacturers represents a 
very minute portion of this annual production, around 260 tons per year. 

About 10 years ago it was discovered that while inert in the lower atmosphere, CFC's undergo a 
significant reaction in the upper atmosphere. In tl^ upper atmosphere, though UV radiation 
decomposition, chlorine destroys stratospheric o»>ne. A loss of ozone results in more harmful 
UV-B radiation reaching the earth's surface. This deleterious chemical reaction was subsequently 
confirmed by detecting holes in stratospheric ozone at the earth's poles. 

Through an international agreement in 1988. whidi came to be known as the Montreal Protocol. 
CFC production was limited. The goal of the Montreal Protocol is to reduce and, through a 
series of structured phase out programs, ultimately eliminate the industrial use of CFC's. 

By 1996, production of CFC's ended for all but essential use applications and research. Ifthe 
Protocol is observed by all parties and adequate substitutes are found and used, CFC's should 
become obsolete during the next decade. Howev^, the USEPA, along with the Montreal 
Protocol, recognizes the industrial need for a ccmtinued supply, and recently petitioned CFC 
manufacturers to continue production to create a stockpile for future use. 

The USEPA is the designated agency in the Umted States to manage the mutually agreed action 
plan contained in the Montreal Protocol. As sudi, the USEPA requires all manufacturers of 
metered dose inhalers to present, each year, their requested annual quantity of "essential use" 
CFC's. In turn, the USEPA is responsible for insuring there is an adequate supply of CFC's for 
this use, as wdl as super>nsing the transition to non-ozone depleting substitutes. 
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Historical CFC Use in Asthma Inhalers 

Tons per Year - Inhalers vs Industry 



Figure 2 . Tons ^ CFCs Used in Asthma Inhalers as Compaied to Total Industry Needs per Year. 
Values Expre ss ed as Tons per Year. 
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Because CFC use in inhalers has been deemed an essential use, CFC production for this purpose is 
allowed to continue. Each year inhaler manufacturers formally submit a request to the USEPA 
for an annual allocation of CFC's to produce inhalers. The USEPA has the final say about the 
quantity of CFC's that can be used by the entire industry; and. they oversee the quantity of CFC's 
which can be used by a particular manufacturer. 

Since their guidance comes from the Montreal Protocol, whose goal is to reduce the use of CFC's 
in non-essential uses, the USEPA's ability to allocate resources is, according to their thinking, 
unquestioned and their voice can be dictatorial. 

Earlier this year the Stratospheric Protection Divi^on of Atmospheric Programs (SPDAP) branch 
of the USEPA "suggested" to inhaler manufacturers th^ it would be better to revert to the old 
method of destroying inhalers by incineration than to recycle. This goes directly against the 
USEPA's own guidelines as well as the Montreal Protocol itself. 

When one of our largest customers stopped shipping to us last month because of this suggestion, 
we called the USEPA's SPDAP and they confirmed what makes no sense. Although merely a 
"verbal guidance", the SPDAP said they would like inhaler manufacturers to incinerate reject 
inhalers to eliminate the CFC propellant once it has been used to pressurize inhalers. 

When the SPDAP "suggest" or provides "verbal ^idance" to manufacturers that the incineration 
of asthma inhalers should be preferred over reveling, companies get the implicit message. It is 
much like the action of the Federal Reserve Bank when they jawbone the commercial banks to not 
raise imerest rates ... the bank that raises it's rate will be severely "punished" in other ways for 
not being cooperative 

Since the USEPA has published no law or regulation regarding the incineration of inhalers, but 
merely suggested one disposal option over another, and because inhaler manufacturers 
acknowledge the power and control of the USEPA, the future of recycling and the future of my 
company is in jeopardy 

The arbitrary, and we feel ill advised, decision of an individual or small group of individuals within 
the USEPA will abruptly end ^trepreneurial efforts to create innovative and worthwhile recycling 
techniques for inhalers and the inhaler manufacturing process, i^parently, the SPDAP feels their 
unilateral decision is not subject to public or scientific proof, as all published State and Federal 
regulations require. 

However, the USEPA is not an authority unto itself and when such critical issues are discussed 
and vital decisions are being made, the USEPA must consult with the US Congress, industry and 
the American public. As we have discovered threrngh our own research, the decision made by 
SPDAP has not been researched nor discussed with anyone outside their own division. 


The USEPA's policy of intimidating industry by unwritten and unproved 
"guidance" is a ploy to skirt the public review, discussion, 
and comment process mandated by the US Congress. 
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I lEWBUrtFIEtlUnUNS 

The USEPA mandated recycling programs to create aftermarkets which, in turn, will create the 
small continued supply needed for effective transition. Now, the USEPA is attempting to also 
regulate the marketplace andare clearly exceeding ther boundaries under Federal law. 


The USEPA is required to assist manufacturers in the transition away from CFC*s, 
not govern the economic supfrty and demand of the aftermarkets. 


The clear intent of the applic^le regulations is to promote recycling. The Clean Air Act itself 
states that; "The regulations under this subsection shall include requirements that . . . maximize 
the recapture and recycling of such substances (CFC's)." [Clean Air Act; 42 CFR 7671g 
(a)(3XB)]. 

Likewise, the Montreal Protocol states that: "The parties shall cooperate ... in promoting (the) 
research, development, and exchange of information on (the) Best Technologies for improving the 
containment, recovery, recycling, or destruction of controlled and transitional substances." 

[UNEP Montreal Protocol on Substances that Dq>lete the Ozone Layer, June, 1990; Article 9 

dXa)] 

Until now, the EPA has encouraged the recycling of inhalers due to the obvious benefits and the 
"insignificant" amounts involved. There has been no regulation of the process, mc^t for 
registration requirements for CFC reclamation &cilities. 

The EPA and the Montreal Protocol both reco^iize the need for continued CFC production for 
inhalers. It also recognizes that 9S% > 1 OOVo of the CFCs allocated for use in inluders will be 
vented to the atmosphere through normal th^iq}Mtic use. It accepts this because of the rdatively 
small amount released through inhaler use in relation to the entire industrial marketplace. Even 
the EPA has stated that this amount is "insigniftcant". Product rqects and distribution returns 
(date expired product) normally make up only id)Out 3% of total asthma inhaler production. 


Total CFC Essential Use Allowance 

Disposition of CFC Allocated for Essential Uses 

Reclaimed by Environment First, Inc. (3.0' 



Amount Vented By Therapeutic Use (97.0%) 


Figure 3. Amount of CFCs Reclaimed by Environment First, Inc. vs. Amount Allocated for Essential Uses. 
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In attempting to understand the SPDAP’s decision to recommend incineration of inhalers over 
recycling, we carefully reviewed the latest update of the Montreal Protocol (UNEP, Decision 8) 
to find answers. Instead of supporting their stance, we found some serious flaws in SPDAP's 
interpretation and judgment of Decision 8 

Decision 8 contains, among other things, suggestions r^arding reject asthma inhalers. It states 
the purpose is to "encourage companies to dispose of inhalers containing CPC's in a manner that 
minimizes CFC emissions." It does not say destroy by incineration, nor does is say to destroy 
the CPC's, but merely asks manufacturers to be re^nsible in selecting a disposition for the 
inhaler devices. As incineration leads to increased emissions» recycling is the only option. 

Further in the Protocol it states that care must be taken to " . . . ensure coordination between 
national enviroiunental and health authorities on the environmental, health, and safety implications 
of any proposed decisions on essential use allowance and inhaler transition policies before such 
decisions are taken." The SPDAP's suggestion to inhaler manu&cturers to incinerate inhalers is in 
violation of this directive ... no one was notified or asked before this suggestion was delivered. 



iMm 





To illustrate the "insignificant" amount of material in question, the amount of reclaimed CPC's 
available commercially through our program accounts for less than \% of the annual needs of the 
aftermarket industry. The propellant we recover is refined and raised in completely enclosed and 
leakproof refrigeration systems, where CFC recycling is also encouraged. 


Commercial Impact of CFC's Reclaimed from Inhalers 

Comparison of Sources for Annual Marketplace Needs 



Figure 4. Contribt^on of CK7s from Inhalers to Overall Industry Use. 


And, because refrigeration units are thoroughly tested as leak proof systems (a requirement of the 
USEPA) it is safe to say that only about 1% of the material generated from our recycling program 
would accidentally show up in the atmosphere. Compare a potential 0.01% (i.e., 1% of the 1%) 
release from our recycling program versus the potential release from incineration and the answer 


As illustrated in the follovring chart, we have compared the pounds of CPC's released to the 
atmosphere from attempting to bum inhalers (which, again, do not bum), versus the potential 
releases from our recycling operation. Recycling reduces emissions of chlorinated compounds, 
untreated fluorine, and CPC's by 90%. 
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Potential for CPC Release per Year 

Recycling vs. incineration 



CFC's Released During Recycling CFC's Released During Incineration 
Lbs. of CFC's Released per Year 


Figure 5. Potential Pounds of CFCs Released per Year from Incineration vs. Recycling. 

The greatest waste disposal economic impact to inhaler manufacturers is the high cost of 
incineration. Because of our commitment to the environment, our recycling service is provided at 
no charge to the largest and best known manufat^ers. So, compare an incineration price of 
around $0.60 per pound to a FREE service. F^AnnmifAH y. recycling is better. 

As illustrated in the following chart, recycling saves money. And, as we advance with other 
recycling technologies for fugitive emissions, reading programs can actually provide an 
economic return to inhaler manu&cturers. 


Economic Cost of Inhaler Disposal 

Cost of Recycling vs. Incineration 

$2,500,000.00 
$ 2 , 000 , 000.00 
$1,500,000.00 
$1 .000,000.00 
$500,000.00 


Annual Cost of Recycling CFC's Annual Cost of Incineration of CFC's 
Annual Cost in Dollars 

Figure 6. Real Costs of Inhaler Reding vs. Inhaler Incineration 

At the heart of the SPDAP's suggestion is the mistaken opinion that incineration is superior to 
recycling. If the SPDAP had taken time to analyze their decision, if they had searched scientific 
literature, if they has read their own organization’s published guidelines, they would have 
discovered that this is completely false, ttecydiny is obviously far superior to incineration. 
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Figure 7. US Environmental Protection Agency’s 
Published Hierarchy of Waste Disposal Alternatives. 


Even in the USEPA's published (not suggested) 
hierarchy of waste management options, 
recycling options are at the top — 1) Reduce, 2) 
Reuse, 3) Recycle, 4) Incinerate, and 5) 
Landfill. Recycling should be supported, not 
discouraged by the USEPA as the Best 
Avail^le Technology for inhaler disposal and 
also as the most environmentally sound method 
of reducing CFC emissions when destroying 
rqect inhalers 


Environment First, inc. Program for Recycling Metered Dose Inhalers Represents the Best 
Developed Available Technology for the Disposal of Asthma Inhalers. 


TUNSITItll Tl IZtlll niENILY NIC'S 


It would appear at this time that hydrofluorocarbons (HFC's) will be the CFC replacement of 
choice for pressurizing inhalers HFC's are now used in automobile air conditioners and the pace 
of growth continues to increase each year We are encouraged that the SPDAP has no objection 
to recycling inhalers containing HFC. 

Our custom made inhaler evacuation machinery is designed to recover HFC's just as well as 
CFC's. We expect to offer the same environmentally friendly recycling service to our customers 
using HFC's in the near future when HFC inhalers become the standard. However, if the 
SPDAP's unwritten "mandate" prevails regarding CFC incineration we will not be able to offer 
HFC recycling. 

There are a few inhalers containing HFC's on the market at this time, but reject quantities are 
limited. There will not be a sufficient economic volume of HFC inhalers to recycle for at least 
several years. Therefore, our large investment in developing unique inhaler evacuation equipment 
will represent a total loss to my company, and more serious, the environment. And, with no 
recycling alternative, incineration of HFC’s is even more detrimental to the environment because 
after the HFC bond is thermally broken, fluorine is pr^ent at twice the volume of CFC's. 


By continuing to encourage the recycling of CFC containing asthma inhalers, K will be possible 
to continue developing technology for recycling HFC containing asthma inhalers. 


I EFFECTS NFINCINEMTIIN 


Incineration is a very expensive method of destruction for inhalers because CFC’s are non- 
ftammable, and because pressurized containers explode at high temperatures. Because of this, 
a warning is printed on each inhaler canister label and stated in the product insert contained in the 
consumer package; ”Do not store near heat or open flame. Exposure to temperatures above 
120 degree F may cause bursting. Never throw container into fire or incinerator. " 
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Unlike aerosol cans pressurized with butane or propane, inhalers produce no fuel value during 
combustion in an incinerator as the chlorine and fluorine are merely broken down into acid gases, 
not combusted. This requires the incina^ator to xsst more natural gas to heat the bum chamber. 
This excessive fuel usage results in even more carbon monoxide and carbon dioxide emissions to 
the atmosphere along with the fluorine and some chlorine emissions. 

Ironically, because the CFG bond is extremely strong, experts have observed that it is unlikely that 
more than 90% of the CFC's can be thermally destroyed. Certainly the incinerator can never 
achieve the required 99.99% fluorine destruction efficiency (sometimes called the "four 9's 
efficiency" standard) when attempting to bum inhalers under normal operating conditions. As a 
result, super-heated CFC's enter the atmosphere untreated through the incinerator stack along 
with toxic acid gases and rise upward into the stratosphere. In fact, the EPA acknowledges that 
CFC's are difficult to destroy and, when thermally processed, are released. 

More troubling to the incinerator operator is that chlorofluorocaibons break down into chlorine 
and fluorine acid gases during thermal treatment, vk^ch causes considerable damage to the 
incinerator's bum chamber refractory brick and fiberglass duct work. Most dama^ng to the 
environment, these powerful acid gases are released directly to the atmosphere along with carbon 
monoxide and carbon dioxide. Fluorine is virtually untreatable as gas scrubbers are ineffective on 
fluorine compounds. 

Finally, incinerator operators that choose to bum inhalers are rendered out of compliance with 
USEPA air permit requirements which restrict the fugitive emission levels of fluorine . . . the 
most reactive element known to man, poisonous and highly corrosive. 

Incinerators have stringent chlorine and (especially) fluorine emission restrictions. Because reject 
inhalers are delivered for destmeUon in truck load quantities, typically 30,000 to 35,000 pounds 
of inhalers per truck, the only way an incinerator can thermally destroy inhalers and be in 
compliance with air quality requirements is to carefully dilute the inhalers with large quantities of 
combustible "clean" waste to mask the fluorine emissions. 

With this dilution, the resultant fluorine emissions are a smaller percentage of the total gas 
discharged. Although the same amount of fluorine gas is discharged to the atmosphere whether 
diluted or not, the reportable percentage released is dispersed over time, which can bring the 
percentage of fluorine to within the operating permit of the incinerator. 

This practice is called intentional waste mixture dilution. This waste dilution practice is 
spec ^ically forbidden by Federal Law and USEPA regulations for both waste generators and 
incinerators. Is the SPDAP encouraging and expecting incinerators to employ this devious tactic 
and break the law just to accomplish its objective? 


The USEPA is asking companies to violate federal law by engaging in unsafe, ineffective, and 
banned destruction practices. These practices are illegal and result in Increasing emissions. 


Even worse, the SPDAP, following the Techmeal and Economic Assessment Panel of the United 
Nations Environment Program, has indicated to inhaler manufacturers that waste-to-energy 
"recycling" through incineration is acceptable. Waste-to-energy plants are designed to bum large 
quantities of curb-side municipal waste from cities and townships. These large furnaces are 
designed to bum garbage to produce heat to gen^ate steam for power usage in the community 
(steam and electric). 
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Since asthma inhalers have NO fuel energy value, and because they explode in the furnace and 
release toxic acid gases and carbon dioxide, this is the worst possible example of '*waste-to- 
energy”. This waste to energy "suggestion" for the destruction of asthma inhalers is defined by 
the USEPA as "sham" recycling which, again, is specificaJfy forbidden by Federal Law and the 
USEPA. However, here again the SPDAP. through lack of knowledge or understanding, is 
condoning . . . even recommending ... the violation of federal law, and this must be stopped. 

We have tried to discuss these issues with SPDAP. To demonstrate the obstinate attitude of the 
SPDAP, a memo reviewing a discussion with SPDAP regarding incineration of inhalers quotes the 
SPDAP as saying "The Protocol is clear on the obligation to "minimize emissions", and in this 
regard incineration is obviously superior to recycling." Scientific fact proves just the opposite. 

The only way to be convinced that incineration is obvicmsly superior to recycling is if your mind is 
already made up, you discard all previous USEPA encouragement and approval for industry to 
find recycling alternatives, and you close your eyes and ears to scientific fact. 

In reality, our recycling process virtually eliminates CFC emissions while incinerators release 
unbumed CFC's and component compounds as extremely toxic gases. When confronted with 
these facts and the inherent problems with inhaler indneration during a phone conversation, 
SPDAP responded, "I don't know anything ab<Hit incineration. That's not our area." This 
specifically shows the lack of thought and concern ^ven this issue by the SPDAP. 


The SPDAP is misleading industry and the public by systematically discarding 
scientific fact, previous knowledge, and current federal law to accomplish their agenda. 


In addition to asthma inhaler recycling, we have developed several other recycling programs to 
protect the environment and ozone layer from harmful emissions. 

In conjunction with two other companies we have developed a program to recapture CFC’s from 
inhaler filling stations at manufacturing plants. Inhalers are produced by pouring liquid CFC-1 1 
(approximately 20% of the canister volume) with active ingredients into open top canisters. From 
this station the partially filled canister moves on to the pressurized gas filling head where the 
remaining portion of the canister, about 2/3's of the canister, is pressurized with gaseous CFC- 1 2. 
The canister is sealed by crimping an air-tight lid with actuator to complete the canister filling. 

Although manufacturing systems are sealed and tightly fitted to reduce leaks, a small amount of 
liquid CFC evaporates and pressurized gaseous CFC's escape into the atmosphere on each fill. It 
has been estimated that our system vrill capture approximately 90% of all emissions at the source, 
eliminating the release of many tons of CFOs, or HFC's, per year. 

A specialized piece of equipment, which was developed with funding from a government grant, 
can be employed to vacuum off most of these release and through a patented process separate 
the CFC's from ambient air. Once captured and separated from the air, the CFC's are stored in a 
compressed cylinder. When full these cylinders are s«it off-site for purification and reconstitution 
as specification grade CFC- 1 1,12, and 114. 
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Although most inhaler manufacturers do not have precise data, the present loss of CFC's from 
filling inhalers is as great as the volume of CFCs contained in reject inhalers, if not greater. 
We have proposed to a few inhaler manufacturers to be an on-site contractor to install and 
operate this specialized equipment. The incentive for this service is identical to reclaiming CFC's 
from inhalers, and HFC's when the conversion is complete. We have a vested interest in 
collecting as much material as possible to provide a cost-effective service to our customers. 

Also, manufacturers dean out processing waste vats and lines periodically each day with alcohol. 
The cleaning process results in a CFC/alcohol waste mixture which can and should be reclaimed. 
Presently, drums of this mixture are stored and shipped off-site for incineration. We have offered 
to pay for the material in these drums but have been told recently that the USEPA discourages the 
recycling of this material. We have demonstrated earlier in this letter that incineration of CFC's 
causes serious problems. Again, recycling is best, economically and environmentally. 


Our CFC recovery, recycling, and reclaiming program acts to reduce emissions and protect the 
environment. It must be allowed to continue for frie best interest of business and our air quality. 
For this reason the USEPA should continue to encourage, support, and promote recycling for 
what It really is . . . the Best Developed Available Technology. 


The incentive for innovation in CFC and HFC recovery has come from economically and 
environmentally sound recycling techniques If ret^cling is reduced or eliminated, the economic 
backbone of capital formation and entrepreneurial spirit will be destroyed, along with any 
incentive to find improved environment^y friendly recycling applications for industry. 

This not only applies to CFC's but to all recycling in general. There is already a strong recycling 
commitment by industry, the public, and by both local and federal government. If the £PA is 
allowed to eliminate recycling programs on a whim, this will results in a total loss of the enormous 
economic investment that has already been made by the country's citizens. The EPA cannot be 
allowed to operate above the law. Recycling must continue to be supported, encouraged, and 
even required. 


*«••*******«*•*«****«**««*•****»•»****•*«•*««•**•*•••»*••»•••»•*****•***•»**»» 


Recycling is not only the obvious choice, it is obviously the 
ONLY choice. 


*tti0^,**»0t,1,if***t^0t**t******************************»**************0************ 
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Mr. McIntosh. I must say I am outraged that the EPA would 
go about issuing public guidance to your customers that is not pub- 
licly available. The whole purpose of having that whole system of 
regulatory procedures that we have with public notice and com- 
ment is that all citizens have a chance to know what the regula- 
tions are, and that all citizens have a chance to comment on them 
as they are being developed, and that the agency is legally required 
to address those comments. 

And what we have done in the Congressional Review Act is to 
say that, even in cases where the law doesn’t require that you go 
through that formalized rulemaking process, we want to know 
abovit the rules here in Congress so that elected officials can have 
a chance to review them after the agency puts this type of policy 
guidance into effect. So it is a classic example where the citizens’ 
rights, and in this case the interests of the environment, are 
misserved when the agency chooses to ignore the law and feel that 
it for some reason is above the law. 

Let me say, I will pursue this further with EPA in terms of try- 
ing to find out their justification for it. 

Mr. Tierney, do you have any questions for this witness? 

Mr. Tierney. I do, thank you, Mr. Chairman. And I have to say 
that I feel as you do just now, that there is a need for a justifica- 
tion by the EPA of what they have done. I would have preferred 
hopefully that they could have joined us here this morning maybe 
to give some feedback to that. And because we thought there had 
to be some response from them, my staff spoke with the EPA to 
get some background. 

Mr. Dean, I want to thank you for coming here today and shar- 
ing your story. I do not necessarily agree at all with the way that 
the EPA handled the situation that you describe, and I want to 
make that perfectly clear. However, I do think that it is important 
to note what they say their explanation was for the record. 

According to the EPA, they say that the verbal suggestion not to 
recycle was made to your suppliers, but it was not a rule. They say 
the suggestion was based on verbal guidance provided by the State 
Department, and the United States had an international obligation 
under the Montreal Protocol, and that is what prompted it. The 
Protocol allows the usage of CFCs to produce asthma inhalers be- 
cause it is an essential use. However, when the recycling of the in- 
haler occurs, it is no longer used for this essential use. It is devoted 
to industrial use, and that, they thought, would be a violation of 
the Montreal Protocol. That apparently was why they were making 
these suggestions. Furthermore, the Clean Air Act provides that it 
should not be interpreted to abrogate the responsibilities of the 
United States to implement the Montreal Protocol. 

So, Mr. Chairman, just for that explanation, I would like to at 
least insert into the record a memorandum from the State Depart- 
ment to the Environmental Protection Agency confirming that 
view, apparently this memorandum coming later, the verbal indica- 
tions being given much earlier in the year than the October 21 date 
on that memo. 

Mr. McIntosh. Seeing no objection, we will include that in the 
record. 

[The information referred to follows:] 
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United States D^artment of State 
ITmhiiigton, D.C. 20520 

October 21, 1997 

TO: EPA - Paul Horwitz 

PROM: fitate/L/OES - Susan Blniaz 

RB: Hontzeal Protocol: Essential Uses 



I am writing in rasponoe to your fax of Oetol»er 9, 
in which you provided Information about the operation, of a u.s. 
recycler, end asked for my opinion as to whether that operation 
appeared conaistenc with U.S, international obligations under 
the Montreal Protocol. Specifically, you noted that this 
recycler was recycling CFCS from off-spec or outdated metered 
dose inhalers that had been produced using essential use 
allowances granted by the Parties to the Protocol, Further, 
you noted that the material recycled was then being deployed 
into non-HPl uses. 

On the basis of the facts as described above, and 
reviewing the relevant Protocol provisions and decisions ( i .e. . 
Article 2 and DeelslonB iV/23, Vll/28, and the decisions 
granting the U.S. the exemptions), it seems that -- in the 
absence of agreement of the Parties -• it would ba a violation 
of U.S. obligationa under the Protocol to allow the recycler to 
continue to redeploy CFCs recycled from MOta made with 
essential use allowances . 

While it might be argued that Decision VII/'2B 
did not apply to this use (because off -spec or outdated MDIa 
were not. in the terms o£ that Decision, "rendered unnecessary 
as a result of technical progress and market adjustments"), it 
still appears clear from the language of Article 2 (which 
petmite the use only "to satisfy uses agreed by them It)ie 
Parties] to be essential’] and the language of the essential 
use decision that an essential use exemption is only to be used 
for the specific purpose for which it Is granted -- unless the 
Parties later agree otherwise. 

I hope this responds to your questions. Please let me know 
if I can be of further assistance. 
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Mr. Tierney. Mr. Dean, you testified that the EPA has not put 
their policy into writing; is that correct? 

Mr. Dean. Yes. 

Mr. Tierney. Were you aware that in response to concerns that 
were raised by you and other recyclers like you, the new FDA re- 
form laws state that the EPA may not encourage incineration over 
recycling? 

Mr. Dean. Yes, I am aware of that. 

Mr. Tierney. You participated in the movement to try to make 
sure that was done, correct? 

Mr. Dean. Yes, I did. 

Mr. Tierney. In fact, it is not only in writing, it is in law? 

Mr. Dean. Yes. 

Mr. Tierney. Do you know, sir, whether or not EPA has stopped 
recommending incineration to your suppliers? 

Mr. Dean. I haven’t heard anything after that law was passed 
back in November. No comment from the EPA one way or the 
other. 

Mr. Tierney. Which is certainly preferable to where you were. 

Mr. Dean. It is a step forward, yes. 

Mr. Tierney. So now the FDA reform law states that they can- 
not encourage incineration over recycling, so at least it appears 
that goal has been accomplished. 

Mr. Dean. Yes. 

Mr. Tierney. I have heard that your business is working to get 
back on track, and I wish you well in that effort. I thank you for 
your efforts in making sure this problem was addressed, and I 
think it was an achievement to get the FDA reform legislation to 
incorporate that in. Thank you. 

Mr. Dean. Thank you. 

Mr. McIntosh. Let me ask one followup question on the informa- 
tion that Mr. Tierney brought forward. 

Mr. Dean, you mentioned in your testimony that the reuse was 
for EPA-approved purposes. I take it that is broader than simply 
going back to other inhalers? 

Mr. Dean. Oh, yes, it would not go back to other inhalers be- 
cause it wouldn’t meet the specifications of the Food and Drug Ad- 
ministration. So it would be redistilled and sold as critically needed 
refrigerants for other applications, yes. 

Mr. McIntosh. And you may not be aware, so we can actually 
address this to the State Department, but as far as you knew, all 
of those uses were approved under U.S. law? 

Mr. Dean. They are approved, yes. 

Mr. McIntosh. I am confused why the State Department and 
EPA would think that they were somehow required to incinerate 
the input into your process when the output of your process would 
be a legally usable product, including all the laws — presumably 
also the Montreal Protocol. 

Mr. Tierney. Mr. Chairman, only reading what I got, their ex- 
planation is that when the inhaler is recycled, it is no longer used 
for the essential purpose, which is the asthma inhaler situation. It 
then is used, as you mentioned, sir, for refrigeration and other in- 
dustrial uses, and that is not considered an essential use under the 
Montreal Protocol. And their concern was that it would seem to vio- 
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late the Montreal Protocol based on that, and that is why they 
were making those suggestions. It seems that with Mr. Dean’s fine 
work, and others, that they have tried to work beyond that point, 
and I am not sure where they have gone with that. 

Mr. Dean. Can I try to straighten that out? Essential use means 
it is virgin material for use. .^d asthma inhalers are fairly com- 
plex in that there is more than one form of CFC used. And in the 
application with an asthma inhaler, it is mixed up in such a way 
that it has no reuse value whatsoever when it comes out of the 
asthma inhaler. It must be rerefined, and the impurities must be 
extracted from that in order to make it usable. The essential use 
coming in has nothing to do with the mixed waste contaminated 
material coming out of an asthma inhaler. So it is not an essential 
use when it comes out of the asthma inhaler. 

Mr. McIntosh. I would be confused by a policy that said it is OK 
to use nonrecycled material for nonessential uses, but recycled ma- 
terial can only be used for essential uses. 

Mr. Tierney. Which is what I understand Mr. Dean got straight- 
ened out when he went to the FDA reform bill and got that state- 
ment that the EPA may not encourage incineration over recycling 
now. 

Mr. Dean. I think in this case there was a lack of understanding 
of how asthma inhalers were manufactured, and they felt that pure 
CFCs went in and pure CFCs came out whether they were used or 
rejected, which is not the case. 

Mr. McIntosh. I appreciate that explanation of the policy ques- 
tions. It doesn’t surprise me in a way that you would have had to 
have us correct this sort of bizarre policy last year. 

Turning back to the question on process, did EPA at any time in- 
form you of this verbal guidance that they were giving to your cus- 
tomers? 

Mr. Dean. No. As a matter of fact, I really heard about this in 
about January 1997. I was working on a prospective customer who 
said that they would love to do business with me, but they would 
have to put that aside until the EPA gave them more notification 
of what they had intended for incineration, and I really simply 
couldn’t believe it. I couldn’t believe that the EPA would even have 
such a policy. So I went about my business as normal until April. 
The shoe dropped, you might say, and my biggest customer said, 
I am sorry we can’t ship anymore because we have to incinerate 
now. So, yes, I was aware of it about January. 

Mr. McIntosh. And the enforcement of this verbal policy was the 
implicit threat that they would lose their allocation of CFCs? 

Mr. Dean. Yes, it is a veiled and very implicit threat. I like to 
refer to it almost as the Federal Reserve telling commercial ban^ 
not to raise interest rates. Of course, they can raise interest rates, 
but they will suffer the wrath of the Federal Reserve bank in other 
areas. And since the EPA has total control and authority of how 
much CFCs — essential use CFCs can be used in asthma inhalers, 
the best course of action for these large multinational companies is 
to just go along with the policy. 

Mr. McIntosh. Does EPA also allocate among the different pro- 
ducers an allotment, or do they set an overall amount that can be 
used, and then the marketplace distributes that? 
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Mr. Dean. The industry has set up what is called the IPAC com- 
mittee of all the asthma inhaler manufacturers in this country. 
And when they go to the EPA, they go for a bulk amount of CFCs 
to be used. So the EPA in essence &dn’t know the actual allocation 
to each company, because they are working through this coopera- 
tive group. But in point of fact, they always know what is being 
used because each company has to report their usage at the end 
of each year. So in a manner of speaking, they know exactly 
what — how much is used. 

Mr. McIntosh. Has EPA ever asked IPAC to change their alloca- 
tion or in any way tried to influence that decision? 

Mr. Dean. That I don’t know. 

Mr. McIntosh. I have no other questions for the witness. 

Mr. Tierney. I have none, thank you, Mr. Chairman. 

Thank you, Mr. Dean. 

Mr. McIntosh. Mr. Dean, thank you. And we will continue to 
pursue this. I would second your request that we keep the record 
open as we may have further questions in the next week to 10 days 
on this issue. Thank you. 

Let’s call forward our second panel. Our second witness today is 
Mr. Robert Murphy, who is the general counsel of the General Ac- 
counting Office. 

Mr. Murphy, thank you for coming today. And again let me reit- 
erate from my opening statement how much I do appreciate the 
work that you and the General Accounting Office have done with 
the agencies and in an attempt to work with 0MB to try to see 
that the Congressional Review Act is duly implemented. 

Again, if I could ask to you please raise your hand. 

[Witness sworn.] 

Mr. McIntosh. Let the record show the witness answered in the 
affirmative. 

Mr. Murphy, if you could share with us your testimony. 

STATEMENT OF ROBERT MURPHY, GENERAL COUNSEL, 
GENERAL ACCOUNTING OFFICE 

Mr. Murphy. Thank you. Chairman McIntosh, Mr. Tierney. I am 
pleased to be here today to discuss the GAO’s experience in fulfill- 
ing its responsibilities under the Congressional Review Act. 

We believe the congressional oversight of rulemaking as con- 
templated by the Congressional Review Act can be an important 
and useful tool for balancing and accommodating the concerns of 
American citizens and businesses with Federal agency rulemaking. 
It is important to assure that executive branch agencies are re- 
sponsive to citizens and businesses about the reach, cost, and im- 
pact of regulations without compromising the statutory mission 
given to those agencies. 

GAO’s primary role under the Congressional Review Act is to 
provide the Congress with a report on each major rule concerning 
GAO’s assessment of the promulgating Federal agency’s compliance 
with the procedural steps required by various acts and Executive 
orders governing the re^latory process. These include preparation 
of a cost-benefit analysis, when required, in compliance with the 
Regulatory Flexibility Act, the Unfunded Mandates Reform Act, the 
Administrative Procedures Act, the Paperwork Reduction Act and. 
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of course, Executive Order 12866. GAO's report must be sent to the 
congressional committee of jurisdiction within IS calendar days. 

I ought to go back a step, Mr. Chairman. What I had planned 
to do was abbreviate some of the written statement and ask that 
it be provided in the record. 

Mr. McIntosh. Seeing no objection, we will certainly put the en- 
tire statement in the record. And feel free to share with us as much 
as you would like. 

Mr. Murphy. Of course. Of course. 

Although the law is silent about GAO’s role relating to nonmajor 
rules, we believe that information about the rules should be col- 
lected in a manner that can be of use to Congress and the public. 
To do this we have established a data base wMch gathers basic in- 
formation about the 15 to 20 rules we receive on the average each 
day. Our data base captures the title, agency, the regulation identi- 
fication number, the type of rule, the proposed effective date, and 
other information. 

We have recently made this data base available with limited re- 
search capabilities on the Internet. I will discuss in a minute our 
belief that this data base would have more significant value to the 
Congress if the executive branch agencies would file their reports 
with us in a standard format either electronically or a manner 
amenable to modem scanning techniques. 

Since the congressional mlemaking review provisions of the Con- 
gressional Review Act were enacted in March 29, 1996, we have re- 
ceived 115 major rules, 7,605 nonmajor rules from executive branch 
and independent agencies. 

The Congressional Review Act provides that before a rule can be- 
come effective, it must be filed in accordance with the statute. GAO 
recently conducted a review to determine whether all final rules 
covered by the Congressional Review Act and published in the Reg- 
ister were filed with the Congress and the GAO. We performed this 
review both to verify the accuracy of our own data base and to as- 
certain the degree of agency compliance with the statute. We were 
concerned that regulated entities may have been led to believe that 
rules published in the Federal Register were effective, when, in 
fact, they were not unless filed in accordance with the statute. 

Our review covered the 8-month period from October 1, 1996, to 
July 31, 1997. In November 1997, we submitted to OIRA a com- 
puter listing of the rules that we found published in the Federal 
Register but which weren’t filed with our office. This initial list in- 
cluded 498 rules from 50 agencies. OIRA distributed this list to the 
effective agencies and departments and instructed them to contact 
GAO if they had emy questions regEu-ding the list. Beginning in 
mid-February, because 321 mles remained unfiled, we followed up 
with each agency that still had rules which were unaccounted for. 

Our office has experienced varying degrees of responses from the 
agencies. Several agencies, notably the EPA and the Depeutment of 
Transportation, took immediate and extensive corrective action to 
submit rules that they had failed to submit and to establish fail- 
safe procedures for future rule promulgation. Other agencies re- 
sponded by submitting some or all the rules that they had failed 
to previously file. Several agencies are still working with us to as- 
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sure 100 percent compliance with the statute. Some told us they 
were unaware of the statute or the statutory filing requirement. 

Overall, our review disclosed that 279 rules should have been 
filed with us, 260 — I guess we had two filed yesterday, so it must 
be 266 of these have been subsequently filed; 182 were found not 
to be covered by the statute as rules of particular applicability or 
agency management and thus were not required to be filed; 37 
rules have been submitted timely, and our data base has been cor- 
rected; and 15 rules — 13, actually, from six agencies have thus far 
not been filed. 

We do not know if OIRA ever followed up with the agencies to 
assure compliance with the filing requirement. We do know that 
OIRA never contacted us to determine if all the rules were submit- 
ted as required. As a result of GAO’s compliance audit, however, 
264 rules have now been filed with the GAO and the Congress and 
are thus now effective under the statute. 

In our Anew, OIRA should have played a more proactive role in 
assuring that the agencies were both aware of the statutory filing 
requirements and were complying with them. One area of consist- 
ent difficulty in implementing the statute has been failure of some 
agencies to delay the effective date of major rules for 60 days as 
required by the statute. Eight major rules have not permitted the 
required 60-day delay, including the Immigration and Naturaliza- 
tion Service’s major rule regarding the expedited removal of aliens, 
which you referred to earlier, Mr. Chairman. Also this appears to 
be a continuing problem since one of the eight rules was issued in 
January 1998. We find agencies are not budgeting enough time 
into their regulatory timetable to allow for the delay, and are mis- 
interpreting the good cause exception to the 60-day delay period 
found in section 808(2) of the statute. 

The Congressional Review Act states that, quote, any rule which 
an agency for good cause finds (and incorporates the finding and 
a brief statement of reasons therefor in the rule issued) that notice 
and public procedure thereon are impracticable, unnecessaiy, or 
contrary to the public interest, unquote, shall t^e effect at such 
time as the Federal agency promulgating the rule determines. 

In other words, by the explicit language of the statute, this good 
cause exception is only available if a notice of proposed rulemaking 
was not published and public comments were not received. 

Many agencies following a notice of proposed rulemaking have 
stated in the preamble to the final rule that good cause existed for 
not proAriding the 60-day delay. Examples of reasons cited for the 
good cause exception include, one, that Congress was not in session 
and thus could not act on the rule; two, that a delay would result 
in a loss of savings that the rule would produce; or three, that 
there was a statutorily mandated effective date. 

I have discussed this matter with the former Administrator of 
OIRA, who is of the Anew that Congress meant that the good cause 
exception in another proAusion of the Administrative Procedures 
Act was really to apply in these cases. The Administrative Proce- 
dures Act has two proArisions in which good cause appears, one of 
which proAudes that notice and hearing is not required if the agen- 
cy finds for good cause that notice and public procedure thereon are 
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impracticable and therefore unnecessary to the public interest. 
That is the language that we find in the Congressional Review Act. 

The view of OIIL\ is that Congress undoubtedly meant another 
provision of the Administrative Procedures Act was to be incor- 
porated in the Congressional Review Act. That is a provision found 
in section 553 of title 5 of the U.S. Code which states that required 
publication or service of the substantive rule shall be made not less 
than 30 days before its effective date except as otherwise provided 
by the agency for good cause found and published for the rule. That 
is not the language that was carried over into the statute that we 
are addressing today, Mr. Chairman, and so we have consistently 
taken the Anew that as long as an agency has the time to publish 
a regulation for public comment and to obtain those comments, the 
good cause exception in this statute does not apply. But as I said, 
that is not the view as least of the former Administrator of OIRA. 

One early question about implementation of the Congressional 
Review Act was whether executive agencies or OIRA would attempt 
to avoid designating rules as major and thereby avoid GAO’s re- 
view of the 60-day delay and the effective date. While we are un- 
aware of any rule that OIRA misclassified to avoid the major rule 
classification, the failure of agencies to identify some issuances as 
rules at all has meant that some major rules have not been identi- 
fied. The statute contains a broad definition of “rule,” including 
more than the usual notice and comment rulemakings under the 
Administrative Procedures Act which are published in the Federal 
Register. 

“Rule” means the whole or part of an agenc/s statement of gen- 
eral applicability and future effect designed to implement, inter- 
pret, or prescribe law or policy. The legislative history of the stat- 
ute makes clear that the authors intended a broad interpretation 
of what constitutes a rule. 

In your floor statement, Mr. Chairman, during final consider- 
ation of the statute, you stated that all too often agencies have at- 
tempted to circumvent the notice and comment requirements of the 
APA by trying to give legal effect to general policy statements, 
guidelines, and agency policies and procedures memuals. Although 
agencies’ interpretive rules, general statements of policy, guideline 
documents, and agency and procedural manuals may not be subject 
to the notice and comment proAdsions of the APA, these types of 
documents are covered under the congressional reAuew provisions of 
the new statute. 

On occasion we have been asked whether certain agency actions 
constitute a rule under the Congressional ReAuew Act such that it 
would not take effect unless submitted to our office and the Con- 
gress in accordemce Avith the statute. For example, we found that 
a memorandum issued by the Secretary of Agriculture in connec- 
tion with the emergency salvage timber sale program constituted 
a rule under the statute and should have been submitted to the 
Houses of Congress and GAO before it could become effective. 

Likewise we found that the Tongass National Forest Land and 
Natural Resource Management Plan issued by the National Forest 
Service was a rule under the statute and should have been submit- 
ted for congressional reAuew. In that case OIRA stated that if that 
forest plan were a rule, it would be a major rule. 'The Forest Serv- 
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ice has in excess of 100 such plans promulgated or revised which 
are not treated as rules under the statute. Many of these may be 
major rules which should be subject to a Congressional Review Act 
filing and, if major rules, subject to a 60-day delay for the congres- 
sional review. 

In testimony before the Senate Committee on Energy and Natu- 
ral Resources and the House Committee on Resources regarding 
the Tongass plan, the Administrator of OIRA stated that as was 
the practice under the APA, each agency made its own determina- 
tion of what constituted a rule under the Congressional ^view 
Act, and by implication OIRA was not involved in these determina- 
tions. 

We believe that for the statute to achieve what Congress in- 
tended, OIRA must assume a more active role in guiding or over- 
seeing these tj^es of agency positions. Other than an initial memo- 
randum following the enactment of the statute, we are unaware of 
any further OIRA guidance. Because each agency or commission 
issues many manuals, documents and directives which could be 
considered rules, and these items are not collected in a sii^le docu- 
ment or repository such as the Federal Register, it is difficult for 
our office to ascertain whether the agencies are fully complying 
with the intent of the statute. 

We have also attempted to work with executive agencies to get 
more substantive information about the rules and to get such infor- 
mation supplied in a manner that would enable quick assimilation 
into our data base. An expansion of our data base could make it 
more useful not only to GAO for its use in supporting congressional 
oversight work, but directly to the Congress and the public. 

Attached to this testimony is a copy of a questionnaire designed 
to obtain basic information about each rule covered by the statute. 
This questionnaire asks the agencies to report on such items as 
whether they provided an opportunity for public participation, 
whether they prepared a cost-benefit analysis, whether the rule 
was reviewed under Executive orders for federalism or takings im- 
plications, and whether the rule was economically significant. 

Such a questionnaire would be prepared in a manner that facili- 
tates incorporation into our data base by electronic filing or by 
scanning. In developing and attempting to implement the use of 
the questionnaire, we consulted with executive branch officials to 
assure that the requested information would not be unnecessarily 
burdensome. We circulated the questionnaire for comment to 20 
agency officials with substantial involvement in the regulatory 
process, including officials from OIRA. The Administrator of OIRA 
submitted a response in her capacity as Chair of the Regulatory 
Working Group, consolidating comments from all of the agencies 
represented. It is the position of the group that the completion of 
this questionnaire for each of the 4- to 5,000 rules filed each year 
is too burdensome for the agencies concerned. The group points out 
that the majority of rules submitted each year are routine or ad- 
ministrative or are very narrowly focused regional, site-specific, or 
highly technical rules. 

We continue to believe that it would further the purpose of the 
statute for a data base of all rules submitted to GAO to be avail- 
able for review by Members of Congress and the public and to con- 
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tain as much information as possible concerning the content and 
issuance of the rules. 

In summary, the Congressional Review Act gives the Congress 
an important tool to use in monitoring the regulatory process, and 
we believe that the effectiveness of that tool can be enhanced. Ex- 
ecutive Order 12866 requires that OIRA, among other things, pro- 
vide meaningful guidance and oversight so that each agency’s regu- 
latory actions are consistent with applicable law. 

After almost 2 years of experience in carrying out our respon- 
sibilities under the act, we can suggest four areas in which OIRA 
should exercise more leadership within the executive branch regu- 
latory comm uni ty consistent with the intent of the Executive order 
to enhance CRA’^ effectiveness and its value to the Congress emd 
the public. 

We believe that OIRA should first require standardized reporting 
in a GAO-prescribed format that can readily be incorporated into 
a data base; second, establish a system to monitor compliance with 
the filing requirement on an ongoing basis; three, provide clarifica- 
tion on the good cause exceptions and 60-day delay provision, and 
oversee agency compliance during its Executive Order 12866 re- 
view; and finely provide clarifying guidance as to what is a rule 
that is subject to the statute and oversee the process of identifying 
such rules. 

Thank you, Mr. Chairman. This concludes my prepared remarks. 
I would be happy to answer any questions that you may have. 

Mr. McIntosh. Thank you, Mr. Murphy. 

[The prepared statement of Mr. Murphy follows:] 
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Chairman McIntosh, Mr. Sanders, and Members of the Subcommittee: 

I am pleased to appear before you today to discuss the General Accounting Office's 
experience in fulfilling its responsibilities under the Congressional Review Act (CRA). I 
will also address our efforts to coordinate implementation of the act with the Office of 
Management and Budget's Office of Information and Regulatory Affairs (OIRA). Finally, 
we will offer some suggestions on how OIRA could more effectively exercise its 
leadership and guidance responsibilities, as required by Executive Order 12866, to 
enhance the effectiveness of this act 

Congressional oversight of rulemaking as contemplated by CRA can be an important and 
useful tool for balancing and accommodating the concerns of American citizens and 
businesses with federal agency rulemaking. It is important to assure that Executive 
branch agencies are responsive to citizens and businesses about the reach, cost, and 
impact of regulations without compromising the statutory mission given to those 
agencies. CRA seeks to accomplish this by giving the Congress an opportunity to review 
rules before they take effect and to disapprove those found to be too burdensome, 
excessive, inappropriate, duplicative, or otherwise objectionable. 

Under CRA two types of rules, rntyor and nonmqjor, must be submitted to both Houses of 
Congress and the GAO before either can take effect CRA defines a "msuor" rule as one 
which has resulted in or is likely to result in (1) an annual effect on the economy of 
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$100 million or more; (2) a major increase in costs or prices for consumers, individual 
industries, government agencies, or geographic regions; or (3) significant adverse effects 
on competition, employment, investment, productivity, innovation, or on the ability of 
U.S.-based enterprises to compete with foreign-based enterprises in domestic and export 
markets. CRA specifies that the determination of what rules are major is to be made by 
OIRA. Major rules carmot be effective until 60 days after publication in the Federal 
Register or submission to Congress and GAO, whichever is later. Nonmajor rules 
become effective when specified by the agency, but not before they are filed with the 
Congress and GAO. 

GAO's primary role under CRA is to provide the Congress with a report on each major 
rule concerning GAO's assessment of the promulgating federal agency's "compliance with 
the procedural steps" required by various acts and Executive orders governing the 
regulatory process. These Include preparation of a cost-benefit analysis, when required, 
and compliance with the Regulatory Flexibility Act, the Unfunded Mandates Reform Act 
of 1995, the Administrative Procedure Act, the Paperwork Reduction Act, and Executive 
Order No. 12866. GAO's report must be sent to the congressional committees of 
jurisdiction within 15 calendar days. 

Although the law is silent as to GAO's role relating to the nonmajor rules, we believe that 
basic information about the rules should be collected in a manner that can be of use to 
Congress and the public. To do this, we have established a database that gathers basic 


2 



59 


information about the 15-20 rules we receive on the average each day. Our database 
captures the title, the agency, the Regulation Identification Number, the type of rule, the 
proposed effective date, the date published in the Federal Register, the congressional 
review trigger date, and any joint resolutions of disapproval that may be enacted. We 
have recently made this database available, with limited research capabilities, on the 
Internet 1 will discuss in a minute our belief that this database would have more 
significant value to the Congress if the Executive branch agencies would file their reports 
with us in a standard format either electronically or in a manner amenable to modem 
scanning techniques. 

Since the congressional rulemaking review provisions of CRA were enacted on March 29, 
1996, our Office has received 115 rntyor and 7,605 nonmajor rules from Executive branch 
and independent agencies. 


As noted earlier, before a rule can become effective, it must be filed in accordance with 
the statute. GAO conducted a review to determine whether all final rules covered by 
CRA and published in the Register were filed with the Congress and GAO. We performed 
this review to both verify the accuracy of our database and to ascertain the degree of 
agency compliance with CRA We were concerned that regulated entities may have been 
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led to believe that rules published in the Federal Register were effective when, in fact, 
they were not unless filed in accordance with CRA. 

Our review covered the 8-month period ft-om October 1, 1996, to July 31, 1997. In 
November 1997, we submitted to OIRA a computer Usting of the rules that we found 
published in the Federal Register but not filed with our Office. This initial list included 
498 rules from 50 agencies. OIRA distributed this list to the affected agencies and 
departments and instructed them to contact GAO if they had any questions regarding the 
list Beginning in mid-February, because 321 rules remained unfiled, we followed up with 
each agency that still had rules which were unaccounted for. 

Our Office has experienced varying degrees of responses from the agencies. Several 
agencies, notably the Environmental Protection Agency and the Department of 
Transportation, took immediate and extensive corrective action to submit rules that they 
had failed to submit and to establish fail-safe procedures for future rule promulgation. 
Other agencies responded by submitting some or all of the rules that they had failed to 
previously file. Several agencies are still working with us to assure 100 percent 
compliance with CRA. Some told us they were unaware of CRA or of the CRA filing 
requirement 
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Overall, our review disclosed that 

- 279 rules should have been filed with us; 264 of these have subsequently been filed; 

- 182 were found not to be covered by CRA as rules of particular applicability or agency 
management and thus were not required to be filed; 

- 37 rules had been submitted timely and our database was corrected; and 

- 15 rules from six agencies have thus far not been filed. 

We do not know if OIRA ever followed up with the agencies to ensure compliance with 
the filing requirement; we do know that OIRA never contacted GAO to determine if all 
rules were submitted as required. As a result of GAO's compliance audit, however, 264 
rules now have been filed with GAO and the Congress and are thus now effective under 
CRA. In our view, OIRA should have played a more proactive role in ensuring that 
agencies were both aware of the CRA filing requirements and were complying with them. 

SIXTY-DAY DELAY AND '0000 CAUSE’ 

One area of coirsistent difficult implementing CRA has been the failure of some 
agencies to dels^ the effective date of mttjor rules for 60 days as required by 
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section 801(a)(3)(A) of the act Eight major rules have not permitted the required 60-day 
delay, including the Immigration and Naturalization Service's major rule regauding the 
expedited removal of aliens. Also, this appeaurs to be a continuing problem since one of 
the eight rules was issued in January 1998. We find agencies are not budgeting enough 
time into their regulatory timetable to allow for the delay and are misinterpreting the 
•good cause” exception to the 60-day delay period found in section 808(2). 

Section 808(2) states that, notwithstanding secUon 801, ‘any rule which an argency for 
good cause finds (and incorporates the finding and a brief statement of reasons therefor 
in the rule issued) that notice and public procedure thereon are impracticable, 
unnecessary, or contrary to the public interest” shall taike effect at such time as the 
federal agency promulgating the rule determines. This language mirrors the exception in 
the Admirristrative Procedure Act (APA) to the requirement for notice and comment in 
rulemaking. S U.S.C. § 553(b)(3)(B). In our opinion, the 'good cause* exception is only 
available if a notice of proposed rulemaking was not published and public comments 
were not received. Many agencies, following a notice of proposed rulemakmg, have 
stated in the preamble to the final migor rule that 'good cause” existed for not providing 
the 60-day delay. Examples of reasons cited for the 'good cause* exception include (1) 
that Congress was not in session and thus could not act on the rule, (2) that a delay 
would result in a loss of savings that the rule would produce, or (3) that there was a 
statutorily mandated effective date. 
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The former administrator of OIRA disagreed with our interpretation of the 'good cause' 
exception. She believed that our interpretation of the 'good cause' exception would 
result in less public participation in rulemaking because agencies would forgo issuing a 
notice of proposed rulemaking and receipt of public comments to be able to invoke the 
CRA 'good cause* exception. OIRA contends that the proper interpretation of 'good 
cause* should be the standard employed for invoking section 553(d)(3) of the APA, 'as 
otherwise provided by the agency for good cause found and published with the rule,' for 
avoiding the 30-day delay in a rule's effective date required under the APA. 

Since CRA's section 808(2) mirrors the language in section 553(b)(B), not 
section 553(d)(3), it is clear that the drafters intended the 'good cause* exception to be 
invoked only when there has not been a notice of proposed rulemaking and comments 
received. 

DEHNinONS OF RULES AND MAJOR RULES 

One early question about implementation of CRA was whether Executive agencies or 
OIRA would attempt to avoid designating rules as mqjor and thereby avoid GAO's review 
and the 60-day delay in the effective date. While we are unaware of any rule that OIRA 
misclassified to avoid the mqjor rule desi^ation, the failure of agencies to identify some 
issuances as 'rules' at all has meant that some mqjor rules have not been identified. 
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CRA contains a broad definition of *rule>* including more than the usual ’notice and 
comment’ rulemakings under the Administrative Procedure Act which are published in 
the Federal Register. ’Rule’ means the whole or part of an agency statement of general 
applicability and future effect designed to implement, interpret, or prescribe law or policy. 


The legislative history of CRA makes clear that the authors intended a broad 

interpretation of what constitutes a rule. As Chairman McIntosh noted in his floor 

statement during the final consideration of CRA, 

’All too often, agencies have attempted to circumvent the notice and 
comment requirements of the Administrative Procedure Act by trying to give 
legal effect to general policy statements, guidelines, and agency policy and 
procedure manuals. Although agency interpretative rules, general 
statements of policy, guideline documents, and agency and procedure 
manuals may not be subject to the notice and comment provisions of 
section 553(c) of title 5, United States Code, these types of documents are 
covered under the congressional review provisions of the new chapter 8 of 
title 5.’ 

On occasion, our Office has been asked whether certain agency action, issuance, or policy 
constitutes a "rule" under CRA such that it would not take effect unless submitted to our 
Office and the Congress in accordance with CRA. For example, in response to a request 
from the Chairman of the Subcommittee on Forests and Public Land Management, Senate 
Committee on Energy and Resources, we found that a memorandum issued by the 
Secretary of Agriculture in coimection with the Emergency Salvage Timber Sale Program 
constituted a 'rule* under CRA and should have been submitted to the Houses of 
Congress and GAO before it could become effective. Likewise, we found that the 
Tongass National Forest Land and Resource Management Plan issued by the United States 
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Forest Service was a ’rule* under CRA and should have been submitted for congressional 
review. OIRA stated that, if the plan was a rule, it would be a msyor rule. 

The Forest Service has in excess of 100 such plans promulgated or revised which are not 
treated as rules under CRA. Many of these may actually be mryor rules that should be 
subject to CRA filing and, if msuor rules, subject to the 60-day delay for congressional 
review. 

In testimoiry before the Senate Committee on Energy and Natural Resources and the 
House Committee on Resources regarding the Tongass Plan, the Admiiustrator of OIRA 
stated that, as was the practice under the APA, each agency made its own determination 
of what constituted a rule under CRA and by implication, OIRA was not involved in these 
determinations. 

We believe that for CRA to achieve what the Congress intended, OIRA must assume a 
more active role in guiding or overseeing these types of agency decisions. Other than an 
initial memorandum following the enactment of CRA, we are unaware of any further 
OIRA guidance. Because each agency or commission issues many manuals, documents, 
and directives which could be considered 'rules' and these items are not collected in a 
single document or repository such as the Federal Register, for informal rulemakings, it is 
difficult for our Office to ascertain if agencies are fully complying with the intent of CRA. 
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Having another set of eyes reviewing agency actions, especially one which has desk 
officers who work on a daily basis with certain agencies, would be most helpful. 

DATABASE ENHANCEMENT 

We have attempted to work with Elxecutive agencies to get more substantive information 
about the rules and to get such information supplied in a manner that would enable quick 
assimilation into our database. An expansion of our database could make it more useful 
not only to GAO for its use in supporting congressional oversight work, but directly to the 
Congress and to the public. Attached to this testimony is a copy of a questionnaire 
designed to obtain basic information about each rule covered by CRA This questionnaire 
asks the agencies to report on such items as (1) whether the agency provided an 
opporturuty for public participation, (2) whether the agency prepared a cost-benefit 
analysis or a risk assessment, (3) whether the rule was reviewed under Executive orders 
for federalism or takings implications, and (4) whether the rule was economically 
significant Such a questionnaire would be prepared in a maimer that facilitates 
incorporation into our database by electronic filing or by scanning. 

In developing and attempting to implement the use of the questionnaire, we consulted 
with Executive branch officials to insure that the requested information would not be 
unnecessarily burdensome. We circulated the questionnaire for comment to 20 agency 
officials with substantial involvement in the regulatory process, including officials fi-om 
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OIRA. The Administrator of OIRA submitted a response in her capacity as Chair of the 
Regulatory Working Group, consolidating comments from all the agencies represented in 
that group. It is the position of the group that the completion of this questionnaire for 
each of the 4,000 to 5,000 rules filed each year is too burdensome for the agencies 
concerned. The group points out that the msuority of rules submitted each year are 
routine or admiiustrative or are very narrowly focused regional, site-specific, or highly 
technical rules. 

We continue to believe that it would further the purpose of CRA for a database of all 
rules submitted to GAO to be available for review by Members of Congress and the public 
and to contain as much information as possible concerning the content and issuance of 
the rules. We believe that further talks with the Executive branch, led by OIRA, can be 
productive and that there may be alternative approaches, such as submitting one 
questionnaire for repetitive or routine rules. If a routine rule does not fit the information 
on the submitted questionnaire, a new questionnaire could be submitted for only that rule. 
For example, the Department of Transportation could submit one questiormaire covering 
the numerous air worthiness directives it issues yearly. If a certain action does not fit the 
overall questiormaire, a new one for only that rule would be subnritted. 

We note that almost all agencies have devised their own forms for the submission of 
rules, some of which are as long or almost as extensive as the form we recommend. 
Additionally, some agencies prepare rather comprehensive narrative reports on nonm^or 
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rules. We are unable to easily capture data contained in such narrative reports with the 
resources we have staffing this function now. The reports are systematically filed and the 
information contained in them essentially is lost Our staff could, however, incorporate 
an electronic submission or scan a standardized report into our database and enable the 
data contained therein to be used in a meaningful manner. 

CONCLUSION 

CRA gives the Congress an important tool to use in monitoring the regulatory process, 
and we believe that the effectiveness of that tool can be enhanced. Executive Order 
12866 requires that OIRA, among other things, provide meaningful guidance and oversight 
so that each agency's regulatory actions are consistent with applicable law. After almost 
2 years' experience in carrying out our responsibilities under the act, we can suggest four 
areas in which OIRA should exercise more leadership within the Executive branch 
regulatory community, consistent with the intent of the Executive Order, to enhance 
CRA's effectiveness and its value to the Congress and the public. We believe that OIRA 
should: 

- require standardized reporting in a GAO-prescribed format that can readily be 
incorporated into GAO's database; 


12 



69 


- establish a system to monitor compliance with the filing requirement on an ongoing 
basis; 

- provide clarification on the ’good cause* exception to the fitklay delay provision and 
oversee agency compliance during its Executive Order 12866 review; and 

- provide clarifying guidance as to what is a rule that is subject to CRA and oversee the 
process of identifying such rules. 

Thank you, Mr. Chairman. This concludes my prepared remarks. 1 would be happy to 
answer any questions you may have. 
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Mr. McIntosh. I do have several questions. First, I guess, look 
at this questionnaire. It is fairly clear to me as I review it that 
what you simply have done there is spell out in detail the require- 
ments that the CRA in fact puts on the agencies. And that, for ex- 
ample, you asked them did they certify that the rule didn’t have 
a significant impact? Did they meet the regulatory flexibility analy- 
sis under U.S. Code 603? Did they convene a review panel? Did 
they follow the President’s Executive Order 12866? 

It strikes me that this questionnaire simply reflects what an 
agency would do answay to determine whether they have met the 
requirements of law in issuing their regulation size; is that not cor- 
rect? 

Mr. Murphy. Yes, they should be doing that, Mr. Chairman. 

Mr. McIntosh. So, in fact, filling out the questionnaire is not 
any additional substantive burden that somebody has to spend the 
time checking off yeses or noes, or you have a category not applica- 
ble in certain areas, but the actual substantive thinldng about 
whether we have done this is something that you would expect an 
agency official who has taken an oath to uphold the law to do. 

Mr. Murphy. We agree. We have tried to estimate how long it 
would take for an agency to fill out one of these, and it is not a 
very lengthy endeavor. I know that in talking with the former Ad- 
ministrator of OIRA, it was her view that the statute. Congres- 
sional Review Act, addresses information that must be provided to 
GAO for major rules, and that for nonmajor rules there would be 
such a burden by requiring additional information, that this kind 
of (mestionnaire was inappropriate. 

Mr. McIntosh. Thank you. I appreciate it. 

And then with respect to the good cause exception, and I want 
to tell you, I fundamentally agree with your assessment of that in- 
terpretation, isn’t it the case that my floor statement the day we 
passed the Concessional Review Act and the joint committee 
statement made it absolutely clear that it does not apply when no- 
tice and comment is possible? 

Mr. Murphy. There is no question about it. The statute is not 
ambiguous at all. Your floor statement makes clear, other legisla- 
tive history makes clear the meaning of that provision. It simply 
does not read as OIRA claims that it reads. 

Mr. McIntosh. So at best they have a result-oriented interpreta- 
tion. At worst they are ignoring the law as we have written it. 

Mr. Murphy. Well, the policy reason that I have heard advanced 
is that if agencies ceumot use the good cause exception, unless they 
don’t have enough time to go out for notice and comment, then that 
is going to encourage agencies to not go out for notice and comment 
in order to be able to assert the good cause exception and to justify 
it. And that thereby, by following the language of the statute, the 
public would be ill-served. It is not an explanation that — ^that im- 
mediately appeals. 

Mr. McIntosh. It sounds somewhat — all we are saying is that 
you have 60 days in your planning cycle before the effective date 
of the regulation. And when you go through notice and comment, 
you plan out how meiny days it takes. Also a good agency will plan 
out how many days they think it will take to review the comments 
and then go through a final notice and then effective date. So that 
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is a bizarre wlicy reason, in my thinking. Well, we will take steps 
to reiterate that position with OIRA and with the agencies. 

Let me ask you, Mr. Murphy, in the study of the rules that you 
have conducted, I understand there were 279 rules that even 
though they were published in the Federal Register as rules were 
not reported to Congress in time under the Congressional Review 
Act; is that correct? 

Mr. Murphy. That is correct. 

Mr. McIntosh. And also as we pointed to in my opening state- 
ment, section 801 of the CRA says that no rule can legally take ef- 
fect before the agency issuing the rules files the required reports; 
is that correct? 

Mr. Murphy. That is correct. 

Mr. McIntosh. And I understand that GAO has contacted the 
agencies that were not reporting these rules and managed to get 
them reported — ^to report most of them, either after you contacted 
them or in that process. Did OIRA assist you in that? 

Mr. Murphy. No, we did that on our own. 

Mr. McIntosh. OK. And as of today, there are still 13 rules that 
have not been reported? 

Mr. Murphy. Thirteen rules which have not been filed. 

Mr. McIntosh. Do you have a list with you of those rules? Actu- 
ally I would be interested in the list of 279 rules as well. 

Mr. Murphy. We can certainly provide the list of 279 for the 
record, if you would like, Mr. Chairman. 

[The information referred to follows:] 



Rules Untimely Filed with GAO Under the Congressionai Review Act 
(October 1, 1996 - July 31, 1997) 

March 20, ms 
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DOA - FEDERAL CROP 4/25/97 2/20/98 WALNUT CROP INSURANCE REGULATIONS; AND COMMON CROP 

INSURANCE CORPORATION INS UR ANCE REGULATIONS. WALNUT CROP INSURANCE PROVISIONS 
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Mr. Murphy. I do have a list of the rules that have currently not 
been filed yet. 

Mr. McIntosh. Could you read that list for me? 

Mr. Murphy. There are two from the Department of Commerce, 
one on civil enforcement proceedings and one on antidumping du- 
ties; one from NOAA, the National Oceanographic Atmospheric Ad- 
ministration, on capital construction fund, interim fishing vessel 
capital construction; National Science Foundation has one on Ant- 
arctica; the Small Business Administration has six, on business 
loans, small business investment companies, disaster loan pro- 
grams. We have had some difficulty getting an opportunity to 
talk — our communication with SBA has not been very open. We 
have had some difficulty reaching the people who would take care 
of this problem. We have faxed the information to them, but they 
haven’t filed them yet. 

The State Department has two rules. Bureau of Consular Affairs, 
visa documentation, and amendment to the international traffic 
and arms regulations — actually three rules from the State Depart- 
ment; also an amendment to the proscribed destinations. And as I 
said earlier, one agency, AID, has filed two rules that were out- 
standing with us yesterday. 

Mr. McIntosh. And I do very much appreciate your effort to try 
to communicate to the agencies the urgency and necessity of filing 
these rules. That one Small Business Administration rule on disas- 
ter relief, and I don’t know what the content of it is, but what we 
are hearing today is that whatever that rule provides isn’t legally 
binding because the agency has failed to take the step to notify 
Congress about that rule. 

Mr. Murphy. The rule is not effective if it hasn’t been filed. 

Mr. McIntosh. That is very disturbing to me. We heard from the 
witness today, and the story I mentioned about Carla, where it has 
direct effect on people’s lives. 

Let me ask you, as you prepare the list of 279 rules, could you 
also ask your staff to put the time period during which they were 
ineffective on that? 

Mr. Murphy. Sure. 

Mr. McIntosh. OK. And then I would also ask you if you could 
request the Government Printing Office to publish that, and I will 
msdce that same request as well on behalf of the committee, so that 
the public knows that time period during which the agencies failed 
to meet their obligations under the Congressional Review Act. 

Mr. Murphy. We will certainly provide the information. 

Mr. McIntosh. And if you could also provide it to the Govern- 
ment Printing Office so that they could print it. 

Mr. Murphy. I think it is probably not the Government Prin ting 
Office that would be the organization. I think it is the Office of 
Federal Register, which I believe is in the Department of Com- 
merce, that would be the responsible organization for publishing 
that list. 

Mr. McIntosh. Great. Let’s make sure they have it, and we will 
address our request to them. 

Mr. Tierney, do you have questions for Mr. Murphy? 

Mr. Tierney. Yes. 
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Mr. Miirphy, I thank you and the GAO for your effort in imple- 
menting the Congressional Review Act. I believe that the Congress 
should be actively overseeing the executive branch, and in fact I 
would assume that is why we have the Government Reform Com- 
mittee to do just that. 

Nevertheless, some are concerned about the growing paperwork 
burden that is connected with the Congressional Review Act’s 
broad mandate. It gives Congress the opportunity to question every 
regulation, every policy and every rule made by the executive 
branch. 

As you noted in your testimony, agencies filed 115 major and 
7,605 nonmajor rules with the GAO since March 29, 1996. And 
there are a number of proposals, including House Resolution 1704, 
which this subcommittee will be looking at tomorrow, which will 
si^ficantly add to the cost of implementing the act. 

For instance, H.R. 1704 requires that the legislative branch con- 
duct its own indej^ndent cost-benefit analysis for every major rule. 
Because the GAO can provide important information about how 
much these analyses would cost, I would like to submit a number 
of written questions for the record, Mr. Chairman, if I could do 
that. And I would appreciate, Mr. Murphy, if you would provide me 
with the answers to these questions before the hearing tomorrow 
so that the GAO’s insight on the cost of H.R. 1704 can be made a 
part of tomorrow’s hearing record. It is my understanding that our 
staffs have been in touch to ensure these answers are completed 
by tomorrow’s hearing. 

[The information referred to follows:] 



120 


GWO 


WudStotM 

OiMnl Anomiac OMoa 

WaMa(M,P.C.MMB 


OfDn <irtk« Cwnl CoBBMl 

Mut^lO, 1998 

Itie Honorable John Tloney 
Sobcorninittee on Natkmal SooiUHnic Gtowlb, 

Natural Reaourcea, and Begnlotiity Albirs 
Committee on Government Kelbnn andOvenltht 

Dear Representative Tiemey: 

During today^t heating on the congreaaional reviear provisions in the Small Busineas 
Regulatory Enlbrcement Paimesa Act, you asked that I provide for the record 
answers to several questions regsnUng the cost of ocnducting regulatory impact 
analyaes and other matters. Attached ate my answaa to those questions. 

If you have any further questtinvt, please call me on (202) S12.6400, or Curtis 
Copeland of GAO'S Qen«l Government Dhdalon on (202) 6128101: 


SInoeidy, 



Robert P. Murphy 
General Counad 
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Q. Raa OtO, oc ■aven* alM to year feBorlsdsa, eoaduoud uqr 
■tadiaa to datiasaiaa baw ooatly or timm eeamMiaa it ia to poxfoxa 
a rognlatoxy iapaet aaalyaia (IXA)T 

A. Yes, there have bean a nunber of such studies. First, tbousrh, 
it is important to point out that there Is no su<^ thing as a 
■typical* RIA. ‘nie analyses vary substantially depending on the 
Issues involved, the anount o£ infomatlon already available, and 
other factors. Therefore, the cost of conducting RXAs varies just 
as dramatically. Also, determining the cost of these studies is 
not easy. Agencies may not have systematic data on RIA costs, and 
the factors included in cost estimates may vary considerably. 

Nevertheless, several studies that both vo and others have done 
bear noting. 

o In March 1997 , the Congressional Budget Office (CBO) published 
a report that examined the costs of 85 RIAs from six offices 
ia four agencies — the Bnvlronisental Protection Agency (EPA) , 
the Coast Guard, the Federal Aviation Administration, and the 
National Highway Traffic Safety Administration. ‘ The average 
cost per RIA was about $570,000, with a range of $14,000 to 
more than $6 million per analysis. The RiAs also varied 
considerably in the amount of time they took to cooplete. The 
average length of time was 3 years, but the individual 
analyses ranged from 6 weeks to 12 years. 

o The CBO report also summarized five other studies that we and 
others had done to deteinvine the costs of preparing RXAs. CBO 
said that the average coat of the RXAs in those studies ranged 
from 367,000 to $5.6 million in constant 1995 dollars. Again, 
the average numbers represented a wide range of costs of 
conducting the RIAs. For example, one of the studies that CBO 
presented was a 1987 EPA stuf^ of 15 RlAs conducted between 
1981 and 1986. Of the 13 RIAs with cost data, the average 
coat was about $675,000 (about $1 million in 1995 dollars). 
However, actual costs ranged from a low of $212,000 to a high 
of $2.3 million. 

o In December 1996, we reported that the 27 RIAs that EPA had 

issued after enactiaent of the Clean Air Act Amendments of 1990 


> Reoulator ** Tierwrit AMlvsia= CQBtB Bt aelBCtfid AOBaclBB BCfl 

for the rmcislstlve Process. Congressional Budget 
Office, March 1997. 
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cost an estimated $13 million — or an average of about $480,000 
each.’ Tbe costs to prepare individual RIAs ranged- frcan 
$46,000 to $3.8 million. 


Q. About bow aaiqr "major* rules axe agameiea sabmdLttlng to Oao per 
year pursuant to tbo oeagresaiomal xovleu provlsleBS in SBUfAT 

A. As of today, we have received IIS major rules since the 
congressional review provisions were enacted at the end of March 
1996. That is about 1.1 major rules par Mak, or about 60 per 
year. 


Q. The Coaerasalanal Office of Bagulatexy Amalyais or ■CORA* 
eemtanplated is H.S. 1704 would bavauto do a oeavlatriy mew MXA for 
oaoh suob swjor rule, and aay ‘neasHkjar* rules that Coagresa 
requested. Assnaisg for a moment that Coogreas doesn't xeqgoest 
RXAs for any mommajors, how nary RXAs would yen aatisMte CORA would 
have to do each yaart 

A. Because H.R. 1704 requires CORA to do an RIA for each major 
rule, and because agencies are sutoitting about 60 major rules euh 
year, CORA would have to do about 60 RIAs each year. Therefore, 
CORA would have to conplate a new RXA every 4 or 5 days. 

Q. If wo take the nu m b e r of RXAs that, oa average, batve to be dons 
each year ^pdanltiply that times the average oeet of ooedaotiw an 
■ZA, would wo mot gat a reaaemaM.e idea of how costly the AZa 
fnactiam la a.A. 1704 would bet 

A-. You coi^d get a rough idaa, yea. For axanvla, uaing the 
$480,000 figure in our December 1996 report and multiplying it 
times the 60 major rules we have received each year, the annual 
coat of conducting tha RlAa %K»ild ba a little less than $29 
million. Because the 60 rules ere, by definition, 'major* in some 
respact, the RIAs for those rules could bs sosiswhat conplicated. 
Therefore, RIAs for those rules would probsbly be more than 
ralnimums cited in aouw of the previous studies. However, I would 
again like to emphasize that there is no such thing as a 'typical* 
RIA. 


»RPX-s Posts of Tmru.o» (QAO/RCED-97- 

15R, Dec. 6, 1996). 
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Q. Zn 1995, Coogrcaa eriffiaally waa dabatiaa tha 

eooaaaaaiooal ravlanr pcovlalaaa Chafc moMmit up ia SBUEA, Utay ma 
OkO taakad with eonduetlaa a Broo-a^ nnl ranrlaw of aganolaa Major 
znlaa aad aofe a aon aubatauti'ra aaalyala, laeludiaa a aaparaUa 
MZAT 


A. Because of concerns chat re<iulrlng us to do more Chan just a 
procedural analysis within Che specified reporting period would be 
extremely difficult and resource intensive. On March 28, 1995, 
Senator Glenn and Senator Domenlci made it very clew that GAO was 
to perform *an assessment of the agency's conpllance with 
procedural steps . . . . ’ For example, in response to Senator 
Oomenici's suggestion that GAO be used Co provide information Co 
Congress 2U3ouC significant rules. Senator Glenn said 

*1 certainly do not object to Che GAO proposal so long as 
we understand, when the Senator proposes it, that it will 
be on the basis of making sure that the processes have 
all been gone through Chat are requested. That would be 
what GAO would be certifying. GAO would not be required 
to do their own, independent, cost ualysis, cost-benefit 
ratio and risk assessment, as a completely independent 
action, which would tie up several times the number of 
people we have in GAO . * 

Senator Oomenici agreed Chat the provision was limited to a 
procedural analysis ‘because I do not think in 12 or IS days Che 
GAO can do a thorough substantive review, but they can do a 
procedural review as prescribed.* However, what was being 
discussed in 1995 was Chat the reviews would be done of 
'significant* final rules, tdiich could be several hundred each 
year. Also, both Senators Glenn and Domenlci noted Chat GAO could 
do a more substantive analysis of an agency's rule upon request. 
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Mr. Tierney. I also have some questions for you today, sir. When 
you audited agency compliance with the Congressional Review Act, 
were there any agencies that performed better than others and dili- 
gently filed their rules with the GAO? 

Mr. Murphy. There were 5Q agencies which had not filed. There 
was almost no exceptions. There were agencies that had much bet- 
ter records than others, yes, sir. 

Mr. Tierney. Which agencies were those? 

Mr. Murphy. If I could ask my associate general counsel who 
conducted the audit. The Social &curity Administration had the 
smallest percentage of outstanding rules. 

Mr. Tierney. When you testified, you indicated that after you no- 
ticed a number of the agencies that there were compliance issues 
with filing, you mentioned the EPA and I think the Department of 
Justice as being particularly responsive? 

Mr. Murphy. Department of Transportation and EPA worked 
very hard to file their rules with us quickly. 

Mr. McIntosh. They want to make sure their rules are effective. 

Mr. Murphy. Right. 1 think that was the motivation. 

Mr. Tierney. It is a requirement that all these agencies, in order 
to have their rules effective, file with the Federal Register. 

Mr. Murphy. The Administrative Procedures Act requires that, 
yes, sir. 

Mr. Tierney. And before they can file it in the Register or get 
it published there, they have a whole series of steps that they have 
to pass through before it gets there? 

Mr. Murphy. They do. 

Mr. Tierney. And so then filing it again with your agency is just 
one more hurdle or one more thmg they have to do in order for it 
to become effective? 

Mr. Murphy. Yes, they have to send to us and to the House and 
Senate essentially what they file with the Federal Register. 

Mr. Tierney. ^ they first have to go through all the preiiminaiy 
requirements for publication in the Agister, and then they get it 
published in the Register, and now they have to file it in three 
other places. 

Mr. Murphy. They have to file it in three other places, yes, sir. 

Mr. Tierney. I don’t think that necessarily we ought to be mak- 
ing the Congressional Review Act procedure requirements any 
more burdensome than necessary. I appreciate your efforts to orga- 
nize the agency’s submissions, but I th^ that we ought not to cre- 
ate needless paperwork in the process. 

In a letter to the GAO from OIRA, date-stamped apparently 
around January 10, 1997, OIRA concludes that the questionnaire 
is fundamentally flawed and should- not be adopted, '^e letter ex- 
pire that the information to be collected by the draft question- 
naire would not be sufficiently usefiil to warrant the imposition of 
this burden on the agendes. The vast migority the 3,000 rules that 
have alre^y been submitted to Congress have b^n routine or ad- 
ministrative or address only narrowly focused regional, site-spe- 
cific, or highly technical matters that do not warrant reporting the 
level of information that the questionnaire demands. 

Would you respond to that for me, sir? 



125 


Mr. Murphy. Well, it was our judgment in talking to a lot of the 
agencies that the burden that this essentially two-page form would 

E resent for agencies would be relatively small. Obviously, we would 
e prepared to talk with OIRA about ways in which collecting the 
information could be less burdensome or easier. 

For example, in my prepared statement, I talked about the possi- 
bility that agencies such as NOAA or the FAA, for example, or the 
Department of A^culture, all three agencies of which ^ve large 
numbers of routine use regulations, could file a single form that 
could cover all of their regulations unless there was an exception. 
That would nevertheless require somebody with some familiarity 
with their regulatory process to fill out a form or to make sure that 
the form wasn’t — ^that a variation from the form would have to be 
filed with GAO. 

Mr. Tierney. Has the GAO in fact set out to prepare such a 
smaller form, a questionnaire for those types of individuals that 
are just dealing with routine or administrative matters? 

Mr. Murphy. Unless we have OIRA’s support to make this uni- 
form across Government, we are not going to be able to accomplish 
anything. Some agencies filed comments in addition to OIRA when 
we went out for comment about the form and said that they were 
just simply not interested in filit^ forms at all. Unless we can work 
with OIRA to get some uniformity and some direction throughout 
the executive branch, there is little point in that. 

I spoke with Ms. Katzen when we were both appearing before 
one hearing in which she said that it was her view that with re- 
spect to nonmagor rules, any reporting of information at all wasn’t 
really warranted. And so what we’re looking for is more support 
from OIRA to try to get some commonality of information. 

These rules, the 7,000 nonmagor rules which au:« filed at GAO, 
au« simply going to end up going into a file drawer and won’t be 
of auiy use to auiybody unless we can get some support from OIRA 
to get some common information filed with each of those rules and 
so that we can get something that cam be scamned into a data base. 
Otherwise, the statute is remly not going to be of any use to amy- 
body, that part of it. 

Mr. Tierney. I have no further questions. Thamk you. 

Mr. McIntosh. Thamks, Mr. Tierney. 

Let me state for the context here, what we aure asking the agen- 
cies to do, amd what Congress mandated they do under the Con- 
gressional Review Act, is scrutinize their process to determine 
whether they au« doing a good job of regulating or whether they 
are imposing unnecessaiy burdens on individual citizens, small 
businesses, me public at large. And over the yeaurs there hats been 
a bipairtisam agreement about what steps the agencies should take 
to maike that determination. 

Congress mamdated amd Presidents have enforced that an agency 
should do an environmental impact statement before their regula- 
tions go forwaird. Congress has mamdated amd required that they 
look at vauious impacts on small business, amd there has been a bi- 
partisan aigreement on that. 

Different Presidents have tatken the lead on saying that they 
should do a cost-benefit amadysis and look at whether there is a 
taikings in there so that the Government might be exposed finam- 
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dally down the line. They’ve also instructed the agencies to look 
and see whether there is an impact on federalism where the Fed- 
eral Government is taking more power from the States. 

All of the agencies are supposed to be doing that right now. And 
what I heard Ms. Katzen saying in the comments that she provided 
to Mr. Tierney was, we don’t tMnk as a management team that we 
need to ask the agencies whether they are following those or not. 
And to me it is fundamental that good management in the White 
House, and specifically at 0MB, would necessitate that you check 
back with the agencies issuing those regulations and say, are you 
following the different processes that were put into place to protect 
the public and in some cases to protect the Government from legal 
exposure, and make sure that that is happening in major as well 
as nonmajor rules, because my experience is that something can be 
categorized as not a major rule, but have a very, very huge impact 
on perhaps one sector or perhaps the government. 

By the way, Mr. Murphy, how many of the rules that were not 
reported fit under the definition of a major rule? 

Mr. Murphy. I don’t believe any of those that we found that 
weren’t reported were major. 

Mr. McIntosh. So we see that the agencies on that category, 
which is a small percentage of them, their performance is a lot bet- 
ter than in the nonmajor area. 

Another question, in the definition that we talked about in your 
statement of agency’s statements of general applicability of future 
effect, in the floor statement I mentioned included policy state- 
ments, general guidance on implementation and interpretation and 
other documents, and as we heard today, perhaps even verbal 
statements of agency policy that are not put into the Federal Reg- 
ister as part of a formalized process. All of these types of state- 
ments are also covered by the Congressional Review Act. 

Have you had an opportunity or been able to estimate how many 
of those type of rules as defined by the Congressional Review Act 
there are and how many in those cases the agencies have reported 
to Congress? 

Mr. Murphy. No, xmless — ^the review which we did and talked 
about in our testimony was relatively simple because you go to the 
Federal Register and you see what is filed in the Federal Register, 
and then you can measure that against what- is filed with the GAO. 
In those rules which are not adopted under formal rulemaking pro- 
cedures and don’t appear in the Federal Register, there is really no 
way to know how many of those may be around. A large agency 
may have many of them. 

Mr. McIntosh. So the magnitude could be much greater than 
what we are hearing about today. 

Mr. Murphy. Could be. Could be. We don’t know. 

Mr. McIntosh. And I have to say, I think a study should be done 
in terms of those policy statements and guidance and enforcement 
manuals and other types of rules that are having an effect on the 
public and try to ascertain, maybe looking at the agency’s web sites 
and other ways in which they make those known, how many of 
them are out there; and with respect to each of those, have they 
complied with the Congressional ^view Act, or are they acting in 
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an extralegal fashion in terms of promulgating policies without re- 
porting them back to Congress. 

How do you think GAO and OIRA could work together to try to 
ensure that those type of policy statements would be reviewed to 
determine whether the agencies are complying? 

Mr. Murphy. Well, it seems to me it would be fundamental for 
OIRA to tell agencies what it believed a rule to be under the stat- 
ute. In connection with our review of the Tongass Forest plan, I 
talked to the Department of Justice attorneys about what the im- 
plications would oe for our finding that forest plan to be a rule, be- 
cause I anticipated that maybe one reason OIRA has not provided 
this gviidance is that they are concerned about judicial review 
under the APA. 

As I recall, the attorneys at the Justice Department agreed with 
me, and that is that a definition of a rule in the APA is different 
from a definition of a rule in the Congressional Review Act. And 
so if OIRA would assume the responsibility of providing guidance 
to the agencies in the first instance by pointing out what the obli- 
gations of the agencies are under the statute, it seems to me we 
would go a long ways toward getting those filed. 

Our experience with the agencies is that by and large, once we 
sit down and talk to them about their obligations and their respon- 
sibilities, they take them quite seriously. For the most part, out of 
the 50 agencies that had not filed rules with GAO that we discov- 
ered had been also in the Federal Reipster, 44 of them very quickly 
were responsive. But it takes some Idnd of leadership or guidance 
in the executive branch, and it seems to me that we have to start 
there. 

Mr. McIntosh. So if I am understanding you correctly, the prob- 
lem isn’t as much that the agencies know about these requirements 
but just decide not to follow them, but that perhaps in the absence 
of guidance, they don’t know what they should be doing. But if at 
the outset 0MB provided appropriate guidance, then the agencies 
would be more lilrely to follow threugh and comply? 

Mr. Murphy. That’s our view. 

Mr. McIntosh. Thank you. 

And let me ask you specifically on the Department of Agriculture 
guidelines, and I guess those are part of the land management 

E lans, don’t those Imve a significant economic impact so they would 
e a mqjor rule? 

Mr. Murphy. Certainly some of them do. For smaller areas, 
smaller forest areas, or Bureau of Land Manac^ment areas, they 
might not be mtgor rules. When we looked at the Tongass plan, it 
was dearly a msjor rule with substantial economic impact upon the 
country. But you really don’t know tmtil you look at them individ- 
ually. 

Mr. McIntosh. OK. But there are mqjor rules that axe not fol- 
lowing these provisions because they are not being published in the 
Federal Register? 

Mr. Murphy. That is true. 

Mr. McIntosh. That is very disturbing. 

Let me turn now to Mr. Tierney. 

Mr. TTerney. Just to cover on that ground again about the 
Tongass land management plan, in her testimony Sally Katzen 
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back in January 1997, didn’t she clearly state that the land man- 
agement plans were not a rule? 

Mr. Murphy. No, in fact she didn’t. What she said was, I will 
defer to the agency on the question of whether it is a rule or not. 

Mr. Tierney. Let me read to you what her testimony was. 

Upon your receipt of your letter of invitation and in preparation for this testi- 
mony, I sou^t to ascertain whether the Forest Service has decided whether the 
Tongass land management plan is or is not a rule as defined by the congressional 
review statute. I was advisM that the Forest Service does not consider this land 
management plan a rule within the meaning of the Congressional review statute. 
Since that statute passed on March 29, 1996, the Forest ^rvice has issued six revi- 
sions of its land management plans, none of which was treated as a rule under the 
concessional review stotute. Nor, I understand, has the Forest Service ever treated 
its land management plans as a rule subject to the APA’s informal rulemaking pror 
cediues imder 5 USC 553. 

I would note that under Executive Order No. 12866 and its predecessor Orders 
No. 12291 and 12044, OIRA or its predecessor has been given the re^nsibUity to 
review agency rulemakings. I. am advised that OIRA has never re>aewed Forest 
Service land management plans under these orders. During my tenure, OIRA has 
not reviewed any Forest Service land management plans, nor do we diMgree with 
the Forest Service’s conclusions that these plans do not constitute rules. 

So I would assume if she doesn’t disagree with their conclusion 
that the plan doesn’t constitute a rule, tl^t she has pretty clearly 
stated that it is not a rule in her opinion. 

Mr. Murphy. I don’t have the transcript of the hearing, but dur- 
ing the course of the hearing, that issue was presented somewhat 
more directly. It is true that she said, I don’t disagree because they 
haven’t been presented before OIRA, and to that extent, I guess 
that’s correct. 

Mr. Tierney. I note that we talk about people not filing, but in 
all of the major rules, they have all been filed with your group, and 
it apparently means that routine or administrative or those ^t 
narrowly focus on regional or site-specific or highly technical mat- 
ters are the ones that we’re ostensibly concerned about that have 
not been filed with vour agency. I would like not to impose , unnec- 
essary biutlens on these agencies by requiring huge questionnaires 
or questionnaires that don’t directly impact that issue on them. 
And if you can come up with a two-page questioxmaire to address 
one aspect of that, I suspect that GAO can come up with n biiefer 
questionnaire on its own to deal with others. And you indicate pret* 
ty clearly to me that those agencies: that you contacted that were 
not in compliance responded to you, so they have been notified by 
GAO, and. they have resTOnded, and I assume you are following up 
with that; is that correct? 

Mr. Murphy. Yes. 

Mr. McIntosh. Mr. liemey, let me mention two things. FVankly, 
Sally was being a little -bit Clintonesque in her legsd interpretation 
there berause she knows that tiie definition .that, we put into the 
Congressional Review Act of "rule” is the same as the Administra- 
tive Procedure Act, section 551, which is much, broader than the 
definition she (]^t^ of section 553. So i^e very cleveily. misleads 
the committee in that letter to think that she is sayii^ a rule is 
not a rule imder 55Ts standard, which is any agra^a statement 
of general applicability and future effect. And the^ongass mani^e- 
ment plan clearly is that. But what she’s really dcxuig is shifting 
the analysis to the more narrow interpretation under section 553. 
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Now, Congress considered that we should have a more narrow 
application of the Congressional Review Act, and we rejected that 
and said we want a broader application of these general require- 
ments. So it is disturbing to me that lawyers would try to use that 
type of sleight of hand. S' you will, in the definition of what a rule 
is to escape responsibility for maldng sure that those policy state- 
ments and the land management acts that clearly have major eco- 
nomic impact are not followed through with. And that is the prob- 
lem I have with 0MB in failing to meet their obligations under this 
statute. 

Mr. Tierney. Well, two things that I would just note. One is that 
she seems very clearly to indicate that she’s in agreement with the 
Forest Service land management plan, and she doesn’t think it con- 
stitutes a rule. And I would hope, and the only other point I would 
make is that if OMB had in fact had their representative here, 
even though not a political appointee, we could have addressed 
those issues, and it would have been a much more informative 
morning, I think, Mr. Chairman. 

Mr. McIntosh. My only point is that when she is saying not a 
rule, does she mean under 553 or 551? 

In fact, let me take that opportunity to bring the hearing to a 
close and thank our witnesses and say that I would like to have 
another hearing very soon giving OIRA and OMB an opportunity 
to come and begin the process of goodwill, cooporative worfang rela- 
tionship between this subcommittee staff and the GAO. 

My suggestion is that in advance of that hearing that GAO and 
OIRA meet, work with us in tr3ring to accomplish some resolution 
to the issues that have been raised today, and that at the next 
hearing we will invite OIRA. And I would ask your help, Mr. 
Tierney, in perhaps impressing upon OMB the need to not only 
have Don Arbuckle, whom I have worked with before, he is a good 
man, he will be very straightforward, and he understands this, but 
also somebody with political accountability from OMB to come be- 
fore this committee and tell us what are your policy calls. Are you 
going to help us implement this, or are you going to decide that 
OIRA shouldn’t have any effect on it? 

And I am told that the appropriations subcommittee that helpod 
us get the $200,000 for OMB is very interested in the answers to 
those questions as well, as we are appropriating additional funds 
for them to implement the statute and they want to know are they 
doing it. 

So let’s work together to try to get OMB to sit down with GAO 
and our staff in-awance, and I would welcome somebody from your 
staff to particip>ate in that, to see what we can do to get this re- 
solved and moved forward, and then we will have another hearing 
to bring forward the pwlitical appwintees as well as Don and GAO 
and find out where we are going. 

Thank you. And with that, the subcommittee stands a4joumed. 

[Whereupwn, at 11:45 a.m., the subcommittee was adjourned.] 

[Additional information submitted for the hearing record follows:] 
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Statement o f Angelo Sanabria, Mar ch 10. 1998 

My name is Angelo Sanabria. I live in Miami, Florida with my son Luis, who is seven years old. 
I am an American citizen. My son Luis is also an American citizen. Luis is very sad because he 
can no longer be with his mother, who is my wife, Karla Sanabria. 

Last year, on April 29, Karla was deported fiom Miami to Nicaragua. This is what happened. 
Karla and I married in Felvuary 1995 in Miami. On April 22, one week before the INS deported 
Karla, she and I went to the INS office in Miami for a heating. I was with her at the time. Instead 
of a having a hearing, the INS agent gave her a form to fill out. It was a “bag and baggage form” 
— something about any bags she would be taking with her. 

They told her that she would have to leave her son Luis with me, and that she would have to go 
back to Nicaragua. Karla cried. We were all very sad. We were also very surprised, because we 
were there for a hearing. Instead, it seemed like a trick to find her and take away her son. 

I am happy that he is with me, but it was very sad for both Karla and Luis. I hope we will all be 
together again some day, but 1 don’t know \^en that will be. I don’t think the government will 
let her come back to America. 
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Statement of Michael Feldenkrais. attorney for A ngelo Sana bria. March 10. 1998 

My name is Michael Feldenkrais. I am an attorney in Miami, Florida, where I practice 
immigration law. I represent Angelo Sanabria on behalf of his wife Karla Sanabria. lam 
receiving no compensation for any services rendered to the Sanabrias. 

This statement explains that Karla Sanabria was deported pursuant to regulations illicitly issued 
in violation of the Congressional Review Act. 

Under the CRA, a “major” rule (as designated by the Office of Management and Budget) cannot 
take effect until 60 days after the rule is published in the Federal Register or repotted to 
Congress, whichever is later. 5 U.S.C. § 801(aX3XA). 

In this case, the INS issued a rule last entitled, “Inspection and Expedited Removal of Aliens; 
Detention and Removal of Aliens; Conduct of Removal Proceedings; Asylum Procedures; Final 
Rule.” The Office of Management and Budget designated the rule as “major,” making the rule 
subject to the 60-day delay requirement. 

This final rule was published in the Federal Register on March 6, 1997, and reported to Congress 
on Match 14, 1997. Counting 60 days from March 14, 1997, the rule should not have taken 
effect prior to May 13,1 997. Nevertheless, in violation of the CRA, the INS gave the rule an 
effective date of April 1, 1997, 4S days before the expiration of the required delay period. 

The INS claimed that the rule fell within the “good cause” exemption from the 60-day delay 
requirement for major rules under § 808(2). 

However, as Mr. Murphy of the GAO testified, the good cause exemption under § 808(2) is 
available only if the agency has issued no notice of proposed rulemaking and receives no public 
comments on the proposed rule. In the case of the INS rule, the INS published a proposed rule 
on January 3, 1997 and received comments over a 30-day period. The fact that the INS may not 
have planned to allow sufficient time to observe the requited 60-day delay does not excuse the 
agency from violating and misinterpreting the plain text of the CRA’s good cause exemption. 

The procedures established by these illicitly issued regulations were applied by the INS to all 
alien removal cases beginning on the stated effective date of the regulations — April 1, 1997. 
Any action taken pursuant to these rules between April 1 and May 13, 1997 was taken prior to 
the el^se of the required 60-day delay period and was therefore legally null and void. 

The actions taken by INS in deporting Mrs. Sanabria took place within this 60-day window. On 
April 22, Mr. and Mrs. Sanabria appeared for the 1-485 interview. The Service failed to 
interview the married couple. Instead of conducting an interview, the INS, in accordance with 
the illicitly issued regulations, served Mrs. Sanabria with a “bag and baggage” form that stated 
she would be deported. 
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On April 29, 1997, the INS deportation officer in Miami, acting pursuant to the illicitly issued 
regulations, prepared for signing a release affirming that Mrs. Sanabria relinquish custody of her 
son, Luis, to her husband, Angelo. On the same day, the INS, actir^ pursuant to the illicitly 
issued regulations, deported Mrs. Sanabria to Nicaragua. 

I carmot say with certainty whether Karla, or any other immigrant who was deported 
would still be in the country today if these regulations had not been issued illegally. 
Nevertheless, in my professiotud opinion, I think it is fairly certain that Karla artd many other 
persons who were legal residents would have had additional opportunities for hearings and 
appeals, and that many of them would have had, at a minimum, a few extra days or weeks to 
spend with their families and prepare to depart in a dignified manner. 
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